CASES 
ARGUED AND DETERMINED 


IN THE 


SUPREME COURT OF THE STATE OF GEORGIA, 


AT SAVANNAH, 
JUNE TERM, 1857. 


*Present—CHARLES J. McDONALD 
HENRY L. BENNING, — | Judges. 





No, 1.—James A. Lyon, plaintiff in error, vs. THe Stats 
or Georaa, defendant in error. 


{1.] The admissions of a defendant, not on his trial, are inadmissible on the 
trial of the party, jointly indicted with him. 


[2.] If a request to charge the jury, though sound as a legal principle, is not ap- 
plicable to the proofs of the case, it is no error in the Court to refuse to 
charge it in the words of the request. 


Indictment for an assault with intent to murder, in 
Washington Superior Court. Tried before Judge Hott, at 
March Term, 1857. 


Robert Cox and James A. Lyon, were jointly indicted for 
an assault with intent to murder Alexander G, Lawson. Cox 
failed to appear, and Lyon only was put on trial. 

In the course of the trial, defendant’s counsel proposed to 





* Judge Lumpkin was absent during this Term of the Court, on account of 
indisposition. 
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ask two witnesses, one introduced on the part of the State, 
and the other on the part of the prisoner, “ whether or not 
they had heard Cox acknowledge that he had shot the prose- 
cutor Lawson, at the time and place charged in the indict- 
ment.” The Court excluded the testimony on the ground 
that said acknowledgments were not legal evidence in behalf 
of defendant Lyon. 
To which counsel for prisoner excepted. 


After the conclusion of the testimony, the counsel for pris- 
oner requested the Court in writing, to charge the jury, “ that 
an actual assault by the person killed upon the person killing, 
may rednce the offence to the grade of manslaughter.” 

Which charge the Court refused to give in the language 
requested, and counsel excepted. 

The jury found the defendant guilty: whereupon his coun- 
sel moved a rule for a new trial, which the Court refused, 
and counsel excepted. 


H. Witwiams, and F.S, Barrow, representing JenKrns, for 
plaintiff in error. 


McLaws, Attorney General, for defendant in error. 


By the Court——McDonatp, J. delivering the opinion. 


[1.] The Court properly rejected the admission of Cox, that 
‘it was he who had shot the prosecutor at the time and place 
stated in the bill of indictment.” There is no sound princi- 
ple upon which it can be admitted. Though jointly indicted 
with the defendant on trial, he was not on his trial. This 
Court has held that a witness jointly indicted with a defend- 
ant on his trial is competent, if he be not also on his trial. 
Jones vs. The State, 1 Kelly 610. In that case, the parties 
had severed on the trial. The witness was nota party to the 
issue to be tried, and upon that ground he was considered 
competent. Cox is not a party to the issue here, and being a 
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competent witness, his ‘admissions ought not to have been 
received, But itis not on that account alone that his ad- 
missions ought to have been rejected. He was jointly indict- 
ed, and to have admitted his declarations to acquit his ac- 
complice, would be recognizing a principle, which would, in 
all such cases, subvert the ends of justice. All one defend- 
ant would have to do, would be to admit that his guilty ac- 
complice was innocent, and that he himself had perpetrated 
the crime, absent himself so as to enable the party on his trial, 
to have the benefit of his admission, and after his acquittal, 
appear, demand his trial and prove by the evidence of the 
acquitted party, that he was in fact the guilty person. It is 
true that the jury might justly entertain strong suspicion of tes- 
timony given under these circumstances, and perhaps, with- 
out corroboration, discard it entirely, as they ought to do; but 
if corroborated by circumstancess too slight, standing alone, 
to have much influence on their judgment, they might give 
credence to it. But the other ground is sufficient. Accord- 
ing to the decision of this Court, his admissions were no 
more receivable as evidence, than the admissions of any oth- 
er witness, It is true, that if the defendants had been tried 
together, the evidence ought to have been admitted, but not 
as testimony in favor of the other defendant, but as proof of 
the guilt of Cox. 

It was no reason for the admission of the testimony offer- 
ed by the defendant, that the State had given the sayings of 
Cox in evidence. If counsel for the defendant thought pro- 
per to allow them to be given without objection, it is no rea- 
son for admitting them, if illegal, when offered by the de- 
fendant, and objected to by the Attorney General. 

[1.] We think there was no error in the refusal of the Court 
to give the charge as requested, The request was simply an 
abstract principle of law, proper or not, according to the 
proof in the case in which the request was made. In this 
case, the defendant was a trespasser on the prosecutor’s pre- 
mises, at a late hour of the night. He carried deadly wea- 
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pons with him, which it was unlawful for him to carry, and 
the evidence shows he was quite ready to use them. He 
knew he had no right on the premises, and suppcsed that the 
owner, if he found him there, would probably attempt to 
drive him off, and went prepared to take his life if he did. 
No assault that could have been made upon him by the 
prosecutor, short of an attempt to take the life of the intruder, 
or made in a manner to induce the apprehension that such 
was the intention, could have reduced the killing, if he had 
killed the owner, from murder to manslaughter. His going 
armed with a loaded pistol—prepared to meet any emergency, 
is evidence of malice. If it was a contrivance to get the 
prosecutor to assault him that he might take his life, it would 
have been murder, if he had killed him. If he went there 
to defy all resistance of his purpose, the prosecutor might 
have been justified, not only in assaulting, but killing him, 
It is not necessary to extend remarks on the subject. It might 


be improper to do it. It is sufficient to say, that there was 
no error in the refusal of the Court below to give the charge 
as requested, and that the judgment must be affirmed. 


Judgment affirmed. 





No. 2.—James M. Rernuart, plaintiff in error, vs. Joun 
Miter, defendant in error. 


{1.] If an instrument offered in evidence is objected to on account of inter- 
lineations, what the interlineations were, should appear in the record; but 
they are not an objection to admitting the instrument in evidence. The jury 
must decide upon them. 

{2.] When a party present, and an instrument is presented for his signature, di- 
rects another to sign it, no written authority is necessary, and if the instru- 
ment is signed and the parties immediately recognize it by acting upon it, no 
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proof of the presence of the party when the instrument is signed need be 
made. 

{3.] As between the parties to a marriage contract, it is valid, although it be not 
recorded. 

[4.] A deed may be admitted in evidence, even if it be not recorded ; but proof 
of its execution must be made. 

[5.] No ratification of a deed necessary, when the person who signs it, is direc- 
ted to do so by the party to be bound, at the time it is presented for signature, 
and it is immediately signed, although the party steps out of the immediate 
presence of the person directing it. 

{6.] AU sealed instruments do not require the attestation of two witnesses. 

{7.] Attested instruments, may, under circumstances, be proven otherwise than 
by the subscribing witnessey, 

{8.] An instrument signed by a stranger is good, if he was directed by the party 
to execute it, and he immediately does so, although the subscribing witness 
know nothing of the direction so given. 

{9.] Hearsay evidence inadmissible. 

[10.] Reference to the evidence given in the case made by the presiding Judge, 
in deciding a point raised by counsel in the progress of a cause, is not error. 

{11.] When the decision of the Court in refusing a continuance is excepted to, 
{he grounds of the motion must be stated. 


Trover, in Montgomery Superior Court. Tried before 
Judge Fiemine, at March Term, 1857. 


This was an action of trover, brought by James M. Rein- 
hart, against John Miller, for the recovery of three negroes, 
which he claimed by virtue of his intermarriage with Cassa 
Miller, to whom they belonged. 

Plaintiff proved, that the negroes belonged to Cassa Miller, 
his late wife, prior to their intermarriage. Proved the mar- 
riage and her death; the value of the negroes—demand and 
conversion; and closed his case. 


Defendant held the negroes as trustee under a marriage 
settlement which he alleged was executed between the plain- 
tiff and said Cassa Miller, prior to, and in contemplation of 
their marriage, and by the terms of which, said property, if 
she died, leaving no children, was to go to her brothers and 
sisters, 
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Defendant offered in evidence the depositions of the follow- 
ing witnesses as preliminary to, and laying the foundation 
for, the introduction of the marriage settlement, to-wit: 

Julia «Inn Gay: Knows the parties—did not see the con- 
tract executed or signed by Reinhart, Cassa Miller or John 
Miller. Did not witness it, was not present when the con- 
tract was signed, did not read the contract, knows not wheth- 
er Reinhart was satisfied or not, John Miller just previous to 
the marriage came to the door, his sister was inside dressing, 
requested her to sign her name to the contract. She autho- 
rized him in my presence to sign her name to it for her. 
There were on the premises at the time of the marriage, 
Nathaniel Gay, Laura Gay, Lewis Beacham, Elisha Wilkes 
and wife, Missouri Gay, Susan Bridges, now Susan Curry, 
and Alexander M. Wright. 

To the Cross [nterrogatories, she answers: I did not see 
the contract executed, nor do I know when it was done. I 
did not read the contract or hear it read. I did not see Cassa 
Miller sign her name to the contract, but she told her brother 
John to do it for her—she could write her name. I do not 
know when the contract was made or where it was signed, 
or whether signed by Reinhart at all. Do not know whether 
Alexander Wright signed the contract or not. I did not sign 
it, nor did I see any person do so, Beacham married them ; 
John Miller went after him and came with him; does not 
know who wrote the contract, John Miller had it in posses- 
sion after it was signed. Cassa Miller seemed the most anx- 
ious to have it signed, and said she would not marry him 
unless he did sign it, and said she expected he would not 
sign it, it was so very tight, and if he did not sign it there 
would be no marriage between him and her that day. John 
Miller did not urge her to sign the contract, but she author- 
ized her brother to sign the contract. I did not see any sign- 
ing done that day. Knows nothing, &e. 

Laura Gay’s deposition: I saw a contract before Cassa 
Miller and James M. Reinhart were married, the contract 
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annexed looks to be the same. I did not witness it or see 
any onedo so. Ido not know whether Reinhart was satis- 
fied or not, did not hear him express himself. I did not see 
it executed nor did I hear it read. 

Cross Interrogatories.—I know nothing about the con- 
tract, only there was a contract before marriage, but where 
executed and witnessed I am unable to say. She, Cassa 
Miller, could write her name but did not do so. I heard her 
tell her brother John Miller to sign her name to the contract, 
and her reasons for telling him to do so, was, she was dress- 
ing. Knows not who signed or in what part of Gay’s pre- 
mises the contract was made, don’t know whether Alexander 
Wright signed as witness or not; did not sign herself, nor does 
she know who were parties or witnesses, Lewis Beacham 
married them. John Miller went after him and returned 
with him,—does not know who wrote the contract. Saw 
John Miller have it. Saw no anxiety to have it signed, nor 
did I see any urging, it all seemed voluntary. 

Nathaniel Gay’s deposition: I saw the contract executed» 
and signed by the said James M. Reinhart, John Miller, and 
John Miller signed his sister Cassa’s name. I subscribed the 
same and was present when Lewis Beacham, James M. 
Reinhart and John Miller signed their names. I cannot 
write, and authorized John Miller to write my name to it. I 
made my mark. Lewis Beacham read a portion of the con- 
tract and handed it to John Miller who read the balance, it 
was then handed to James M. Reinhart who had it some- 
time, and appeared satisfied with its contents, and expressed 
himself so, and said he did not care for the property, it was 
not what he wanted. Had property enough of hisown. He 
signed it voluntarily. There was no compulsion and the 
contract was executed previous to the marriage ceremony. 


Cross Interrogatories.—I saw a marriage contract execu- 
ted and believe the annexed to be the same. It was execu- 
ted at my house in Laurens County, Ga., on or about the 6th 
day of February, 1853. Lewis Beacham read a portion (and 
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repeats the a answer to > the direct interrogatory about reading 
and handing to Reinhart.) Myself, Lewis Beacham, J. M. 
Reinhart and John Miller were present outside of the fence 
and Alexander M. Wright was in the door yard about two or 
three yards from us. Cassa did not sign her name, John 
signed for her. Does not know whether she could write or 
not. It was signed outside of the yard on a gafe post about 
25 or 30 yards from the house, and Lewis Beacham, James 
M. Reinhart, John Miller and myself out side of the yard, 
and Alexander M. Wright inside of the yard. If he came 
outside of the yard I did not see him. He did not sign the 
contract. I signed it and so did Lewis Beacham as witness- 
es. If Wright signed it I did not see it, nor do I believe it 
was done at my house. Beacham and myself signed as wit- 
nesses, Reinhart, Cassa Miller and John Miller as parties, 
Lewis Beacham married Reinhart and Cassa, and John Mil- 
ler went after him. I do not know who wrote the contract. 
John Miller had it in possession as w:!] as James M. Rein- 
hart and Lewis Beacham at the time it was signed; and 
after Reinhart signed it with the others, he handed it to John 
Miller. I saw no anxiety to have it signed and no urging 
about it. Itallappeared voluntary. I did not see Cassa sign 
her name. John Miller did so for her. It was at my house 
in Laurens County about the 6th February, 1853. James M. 
Reinhart, Beacham, Miller and myself were outside and 
Wright inside of the fence. 

Lewis Beacham’s deposition.—I saw James M. Reinhart 
sign the contract, also John Miller, and John Miller signed 
his sister’s name. I subscribed the same as witness, and 
was present when it was signed. I think the contract hereto 
annexed to be the same, or at least I believe so. I reada 
portion of it, handed it to John Miller who read the balance, 
The contents to the best of my belief are the same. Rein- 
hart appeared satisfied, and was the first who signed it. If 
he had any objections, he did not express them in my pre- 
sence. He signed it voluntarily. The contract was cxecu- 
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ted before marriage. I believe the signature is mine. If 
there have been any alterations in the contract I cannot per- 
ceive it. It reads to me the same as heretofore; and I believe 
the marriage contract here annexed, to be the same that I 
signed. 


Cross Interrogatories: | saw a marriage contract executed 
between Reinhart, Cassa Miller and John Miller, as trustee, 
at the house of Nathaniel Gay, in Laurens County, Georgia, 
I read a portion of the contract, found some words I could 
not make out, and handed it to John Miller who read the bal- 
ance in the presence of, as far as I can recollect, John Miller, 
Reinhart, Wright and myself; Cassa Miller was not present 
when the contract was signed. Is unable to say whether she 
could write her name. The contract was signed outside of 
Gay’s fence which encloses his house, thirty yards more or 
less from the house. It was signed by Reinhart first, I saw 
him sign it in the presence of Wright, Miller and myself. I 
have no recollection of any other person being present, though 
there might have been. I will not swear positively that 
Wright did sign said contract but to the best of my recollec- 
tion he did so. I saw Reinhart and John Miller sign their 
own names, and John Miller sign his sister’s name as par- 
ties, and I as witness. I believe the contract to be the same, 
and that Wright signed as a witness, but I may be mistaken, 
I performed the marriage ceremony, John Miller came for 
me. I do not know who wrote the contract, I think Miller 
showed it to me. It was executed and handed back to him. 
It was signed by Reinhart voluntarily. There was no anxie- 
ty or urging manifested, Cassa Miller was not present. I 
left all parties apparently friendly and satisfied. Cassa did 
not sign her name in my presence, I have stated where it 
was, and it was about the Ist of February, 1853. —_, 


Defendant then proposed to introduce the following mar- 
riage contract, viz: 
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State or GeorGis, \ This Indenture of three parts, 
Montgomery County. J made and entered into, this Februa- 
ry the 5th day, in the year of our Lord, eighteen hundred 
and fifty-three, between James M. Reinhart of said State and 
county of the first part, Cassa Miller of said State and coun- 
ty of the second part, and John Miller of said State and 
county of the third part, witnesseth, that the said James M. 
Reinhart of the first part, for and in consideration of marriage 
to be had and solemnized between the said James M. Reinhart 
of the first part, and the said Cassa Miller of the second part, 
does for himself, heirs, executors and administrators, covenant, 
grant and agree that all the lands that may be given her, the 
rights, members and appurtenances to said lands, and three 
negroes to-wit: Georgiana, a girl about sixteen years of age, 
Amy a girl, about four years of age; Milly, a girl two years 
of age, now in the possession of Cassa Miller, and all other 
property which may at any time be given said Cassa Miller 
by her father or other persons, by will or otherwise, shall 
form and remain to be her separate property, and estate; 
and shall not in Law or equity be subject tu the use 
of James M. Reinhart; and at her death, if leaving no chil- 
dren, to go to her brothers and sisters and in nowise to be 
subject to the payment of the debts of the said James M. 
Reinhart, or be subject to be sold or conveyed, or in any man- 
ner controlled by him the said James M. Reinhart; but the 
rights and title of said property shall be vested in said 
John Miller of the third part for the use and _ benefit 
of said Cassa Miller; and said James M. Reinhart further 
covenants and agrees that said Cassa Miller may dispose of 
said.property by will to any person she may appoint, subject 
however to be used by said James M. Reinhart with the ap- 
probation and consent of said John Miller, during the con- 
tinuance of the coverture, for the mutual benefit and advan- 
tage of said James M. Reinhart and Cassa Miller. And the 
said James M. Reinhart and Cassa Miller, nominate and 
appoint said John Miller trustee of said property, who 
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is authorized to possess himself of and control said property 
in conformity with this indenture, and the said John Miller 
consents and agrees to his said nomination and appointment 
of trustee as aforesaid. 

In testimony whereof, the parties of the first, second and 
third parts have hereunto set their hands and affixed their 
seals, the day and year above written. 

J. M. REINHART, [Z. S.] 
CASSA MILLER, [Z. &] 
JOHN MILLER, Jr. [L. S.} 
Signed, sealed and delivered in the presence of 
his 
NATHANIEL >} Gay, 
mark, 
Lewis Beacuam, J. P. 
Crerx’s Orrice, Montgomery County. 

The within agreement or contract, recorded in Book, P. P. 

on Folios 80 and 81, this November 23d day, 1854. 


To the admission of which contract in evidence, plaintiff 
objects upon the following grounds: 

1st. That there were interlineations apparent upon its face, 
and defendant must explain them before he can have the use 
of the deed in evidence. 

2d. That as it was apparent from the deed and the admis- 
sions of defendant, that John Miller had signed his sister’s 
name, the defendant could not introduce the contract, (a writ- 
ten and sealed instrument,) in evidence, until he had first 
proven that Miller had been authorized by his sister to sign 
her name to the contract, which authority, if she was not 
present at the time of executing the contract, must be shown 
by a writing under hand and seal. 

And 3d. That the contract had not been recorded in the 
county of the husband’s residence, as is by statute required. 

All of which grounds were overruled and the instrument 
was admitted. 

Defendant here closed. 

VOL, XXII. 29. 
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Plaintiff offered in rebuttal, the depositions of Green T. 
Kellam, who knows the parties, asked Miller who wrote the 
contract, said he did from Cobb’s Forms. Boarded at the 
house of John and Cassa Miller’s father about five months, 
Knows the negroes. They were claimed by Mrs. Cassa Rein- 
hart. They were in the possession of James M. Reinhart. 
The negro woman Georgiana worked on his farm. If the 
bill of sale to said negro was in possession of Reinhart, Mil- 
ler said he would have to give it up to him,and Reinhart did 
give it up rather than have a difficulty. I heard John Miller, 
Sr., say that he had given said negro to Mrs. Reinhart. 

Cross Interrogatories: Did live at the house of Miller, 
Sen.; Miller, Jr., resided there. His property was there so far 
as I know. It was his house. He superintended the hands 
of his father. I did not know the negro Georgiana to work 
on any other than Reinhart’s farm. I knew the hands of 
Miller, Sr. to work sometimes on Reinhart’s farm. The oth- 





er negro woman of Miller, Sen. did wait on Mrs, Reinhart, 
I never knew Reinhart to say he did not claim title to said 


negroes, 
Lewis Beacham, sworm, says: The contract was signed 
outside of the yard, twenty-five or thirty yards from the 
house, never saw Cassa Miller till she came into the house 
to be married. She was not present at the signing, nor did 
witness hear her give John Miller any authority to sign her 
name for her, saw Reinhart sign and signed himself as a 
witness. To the best of witnesses’ belief and recollection, 
Wright was present when the contract was signed, and was a 
subscribing witness. Wright asked some question about the 
seal to Reinhart’s name. Did not recollect whether Gay was 
present; but it seemed reasonable that if Gay had been pre- 
sent, witness could not have forgotten it, as he (witness) and 
Gay were not on speaking terms with each other; had no 
recollection of seeing Gay till he stepped in at the back door 
towards the kitchen, which was after the instrument had 
been signed, and the witness had gone to and taken his seat 
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in the house, If Gay’s name had been on the instrument at 
the time of witness signing it, witness thought he ought to 
have recollected it. He might have signed, but if so witness 
does not recollect it. John Miller with John Currie came to 
witness’ house after Mrs. Reinhart’s death, and asked wit- 
ness if he remembered who were the subscribing witnesses 
to the contract, Witness answered Wright and myself. Mil- 
ler replied no, you are mistaken, dont you remember it was 
Gay and yourself? Witness answered no, I do not so recol- 
lect. The interrogatories were executed in Miller’s house. 
He was requested by commissioners to leave the room before 
any questions were answered. Doors of the room where 
commissioners were situated were not closed. Miller had — 
no conversation with witness. 


Cross-Examined.—The signature to the marriage contract 
offered in evidence by defendant, looked like witness, but he 
could not say it was or it was not. Said he would not deny 
it; when asked if he de/ieved it to be his signature, he said i¢ 
looked \ike his, and he could not deny it. (Did not know that 
Cassa was ou the plantation at the time of signing the con- 
tract.) He said in a few minutes ufter signing said contract 
as aforesaid, he went into the house and performed the mar- 
riage ceremony for said James M. and Cassa, 


Arthur Davis sworn, on the opening of the case by the 
plaintiff, answered to the cross examination, that he heard 
Reinhart say there was a marriage contract between himself 
and his wife. 


Here the testimony closed on both sides; and after ar- 
gument of counsel, the court was by plaintiffs requested to 
charge, inter alia: 

ist. That defendant cannot hold under the marriage con- 
tract, if it was not recorded in the county of the husband’s 
residence, in compliance with the statute. 

2d. That a deed conveying real estate must be recorded 
before it can be properly admitted in evidence, 
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$d, That “where the act of the agent was by deed the ra- 
tification also must in general be by deed.” 

4th. That all sealed instruments must be signed, sealed 
and delivered in the presence of two witnesses ; and that if 
neither of the attesting witnesses heard Cassa Miller author- 
ize John Miller to sign the contract for her, and that if in 
that case its execution has not been proved to be in her fre- 
sence, nor to have been where she could see it at the time it 
was executed, it is not a case of constructive presence, 

5th. That this instrument should have been signed by all 
the parties thereto in the presence of the attesting witnesses, 
or that the witnesses should have heard the authority given 
to others by the parties to sign forthem. And 

6th. That to be a constructive presence, Cassa Miller must 
have been in view of the parties and witnesses at tlie time of 
the execution of the instrument, and the witnesses must have 
heard the authority given for the signing. 

All of which requests to charge, his Honor, Judge FLemine, 
refused ; and instead thereof did charge, infer alia: 

1st. That others than the subscribing witnesses to a deed, 
may prove the authority given to a third party for its execu- 
tion. 

2d, That the authority given by one to another to sign a 
deed may be proved by others than the attesting witnesses 
to the deed. 

3d. That it was not necessary for Cassa Miller, after au- 
thorizing her brother to sign her name to tke contract, to be 
herself in view of the other parties and witnesses; nor for 
the attesting witness to hear the authority given; nor for her 
to have seen the signing. And 

4th. That it was not necessary, under the peculiar circum- 
stances of this case as disclosed by the testimony, for John 
Miller’s authority to sign his sister’s name to be in writing, 
or to have been given in the hearing of the subscribing wit- 
nesses, 
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Whereupon the cause was submitted to the jury, and a 
verdict found for defendant. 


And counsel for plaintiff now moves for a new trial, on the 
following grounds, to wit: 

Ist. That his Honor, Judge Fiemrne, erred in the several 
charges and refusals to charge above stated. 


2d. That he erred in admitting said marriage contract in 
evidence, without having the party introducing it to explain 
the interlineations apparent upon its face; and in holding 
that the law presumed the interlineations to have been made 
before the execution of the deed, and that it was incumbent 
on the party attacking the deed to show the contrary. 

3d. That he erred in refusing to admit the testimony of 
Charles L. Holmes, who was offered to prove that he had had 
a conversation with Alexander M. Wright, now deceas- 
ed, shortly after the marriage of Mr. Reinhart and Miss Miller, 
and before the commencement of any suits, for the property 
embraced in said contract, and that Wright told him he was 
a subscribing witness to the contract. 

4th. That his Honor erred in stating in the hearing of the 
jury, that if it was proven that Cassa came to the door while 
dressing and told her brother to sign for her, it was a sefficient 
presence ; and that as it was in evidence, that she had said 
she would not marry plaintiff unless he signed the instru- 
ment, and it being admitted that they did marry, it raised a 
strong presumption that the contract was executed before 
marriage; because these were questions of fact, and should 
have been left to the finding of the Jury without any ex- 
pression of opinion from his Honor, as to what had or had 
not been proven. 

5th. That his Honor erred in refusing plaintiff's motion for 
a continuance, sought on the imperfect execution of interro- 
gatories, if he did so, on the ground that the exceptions to 
the sufficiency of the answers and to the manner of execu- 
ting the interrogatories, came too late; as plaintiff not hav- 
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ing introduced, or offered to introduce, any testimony, and 
not having opened his case to the jury, did not consider the 
case before them. 

6th. That the verdict is contrary to evidence, and to the 
principles of justice and equity. 

The Court overruled the motion for a new trial, and plain- 
tiff excepted. 


Y. J. Anperson, for plaintiff in error. 


W. B. Gautpen, for defendant in error. 


By the Court——McDona yp, J, delivering the opinion. 


This bill of exceptions throws upon this Court, pressed as 
it is for time, and oppressed by labor, to look through the en- 
tire record, to search out the errors complained of, when ac- 
cording to the statute, the errors should be plainly and dis- 
tinctly set forth; and I will add, according to my construc- 
tion of the Act, should be as methodically set forth as they 
formerly were in the assignment of errors, which is now 
done away. 

The first exceptions apparent in this record are, that ther® 
were interlineations apparent upon the face of the marriage 
contract offered in evidence, and on that account the defend- 
ant objected to reading it in evidence until they were ex- 
plained. 

2d. That there was no writing, under hand and seal, to 
Miller from his sister: authorizing him to execute the con- 
tract, and it was not done in her presence. 

3d. That the contract was not recorded in the county of 
the husband’s residence. 

[1.] The decision of the Court overruling these objections 
to the evidence is excepted to. 

In regard to the first, the nature of the interlineations does 
not appear in the record, whether they altered the instrument 
in a material partor not, That was a matter, however, to be 
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referred to the jury, and whether the alterations were made 
since the execution of the instrument, and whether they 
found contrary to evidence in that respect, we cannot tell, as 
the interlineations may have been of such a description, that 
there was no temptation to the party to make them. 

[2.] John Miller signed his sister’s name to the contract. 
It is not signed as agent. 

A stranger may seal a deed, “by the allowance or com- 
mandment precedent, or agreement subsequent, of him that 
is to seal it, before the delivery of it, and it is as well as if 
the party did seal it himself.” 1 Shep. Touch. 57. The evi- 
dence was express as to the “commandment precedent to the 
delivery” by the party who was tosign it. Her brother went 
to the door of the room where Cassa Miller was dressing, and 
requested her to sign the contract. He must have had it 
with him. She authorized him to sign her name. It was 
signed near the yard on the gate-post and under circumstan- 
ces which warranted the Court to submit the contract and 
the evidence to the jury. 

[3.] The Act in regard to recording marriage settlements 
was intended for the exclusive benefit of bona fide purchasers 
and creditors. The instrument is valid between the parties. 
For the reason already assigned, the first request of plaintiff 
ought not to have been given in charge to the jury. 

[4.] There was no ground for the second request. This 
was an action of trover for the recovery of negroes. The 
deed was good without a witness for the personalty. It was 
also admissible in evidence, whether recorded or not, if the 
execution was proven. 

[5.] There was no occasion for a ratification in this case, 
of any sort, under the view we have taken of it. It was 
Cassa Miller’s own act, performed by her brother, by her com- 
mand, But had a ratification been necessary, it was ratified 
by the act of the party. The instrument was proven to have 
been executed. Cassa Miller had declared that she would 
not marry Reinhart until he did execute it. She did mar- 
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ry him. From these facts it must be inferred that the deed 
had been executed before the marriage, and that she knew it. 

[6.] There is no authority for saying that all sealed instru- 
ments must be signed, sealed and delivered in the presence of 
two witnesses. It is true in regard to conveyances of land 
and donations of slaves under our statutes and judicial de- 
cisions, but it does not go beyond. 

[7.] In this case negroes alone were the subject of litiga- 
tion, but if the land also had been in controversy, there was 
no necessity for further proof to send the contract to the jury- 
If the subscribing witness to an instrument denies or forgets 
his attestation, circumstances may be resorted to for proof of 
its execution. 4 Wendell 282; Jackson vs. Christman 8; 
The King vs. The inhabitants of Longor,4 Barn. § dol. 647. 
The attesting witnesses to the marriage contract differ in their 
testimony in this case in regard to the attestation. One of 
the witnesses could not write. He testifies that Alexander 
M. Wright, when the contract was executed, was two or three 
yards from them, in the door yard, and that he did not 
sign it. 

Lewis‘Beacham, the other witness, could write, and testi- 
fies to the execution of the instrument and to his own signa- 
ture, and to the contents, but yet says that he believes Wright 
was a subscribing witness, but may be mistaken. He does 
not even recollect that Gay was present or a witness, nor does 
he remember that his name was to the contract when he 
signed ; and still Gay’s name is directly above his on the 
instrument, and Wright’s name does not appear. The evi- 
dence of Davis, in this state of things, that he had heard 
the plaintiff say that he had a marriage contract with his 
wife, was entitled to great consideration as evidence of its 
due execution. 

[8.] Whether the witnesses knew of the authority of, or 
direction to Miller to sign, has nothing to do with the validi- 
ty of the contract. If he was directed to sign it, and signed 
agreeably to the direction, in such manner as to make his 
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signing a valid execution of it, it was sufficient. But these 
things should, of course, have been made out on the trial, by 
either direct or circumstantial proof, and the circumstances 
testified to by the witnesses were before the jury. 

[9.] The proof proposed to be made by Charles L. Holmes, 
was hearsay evidence. What Wright said could not affect 
the interest of either party. 

[10.] What the presiding Judge stated in the hearing of 
the jury, and which is set forth in the fourth ground of the 
motion for a new trial, was said necessarily in deciding a 
motion made by counsel to reject the marriage contract as 
evidence, on the ground that its execution had not been pro- 
ven. 

The fifth ground of the motion for a new trial, was over- 
ruled by the Court below, because it did not truly state the 
ground of the decision. The motion for a continuance, and 
the grounds on which it was made are not set forth in the 
record. It is a conditional exception. 

We think that the verdict of the jury was warranted by 
the evidence, the equity and justice of the case, and that 
the judgment of the Court below must therefore be affirmed. 


Judgment affirmed. 





No. 3.—Wiuri1am Apams, plaintiff in error, vs. THE Gov- 
ERNOR OF THE STATE oF Georeta, defendant in error. 


[1.] A recognizance of bail ina criminal case may be good, although it does not 
contain a recital that the principal was arrested, that he was examined, that 
he was “convicted” on that examination, and that an order for bail was 


made. 
[2.] James Adams assaulted Robert Frank, and cut him with a knife; Adams 
then entered into a recognizance containing a condition to appear at the next 
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(proper) Court, “to answer such matters as” should “be then and there charg- 

ed against him by Robert Frank, concerning an assault and battery commit- 

ted by him, the said James Adams, on the said Robert Frank, and not thence 

depart without leave of the Court.” Afterwards, Frank died of the cutting, 

An indictment for murder was found against Adams. He failed to appear. 
Held, That the condition of the recognizance was broken. 


[3.] In a recognizance of bail in a criminal case, the omission of a statement 
that the offence was committed in the State, does not per se, render the re- 
cognizance void. 


{4.] The charge of the Court is to be taken in reference to the subject to which 
it relates. 

[5.] If at the time a Justice of the Peace admits an assailant to bail, the assail- 
ed party is still alive, and the Justice, believing the offence not to amount to 
more than an assault and battery, admits the offender to bail, the recognizance 
is not void, although the assailed party may afterwards die of the wounds 
inflicted by the assailant. 


Scire Facias, to forfeit recognizance, in Columbia Superior 
Court. Tried before Judge Hott, at September Term, 1856. 


This was a scire facias issued at the instance and suit of 
the State, against James C. Adams principal, and William 
Adams security, upon a recognizance alleged to have been 
forfeited. The principal, James C. Adams, had been arrested 
under a warrant issued upon the oath of Robert Frank, 
for an assault and battery committed upon said Frank. Up- 
on being brought before the Justice of the Peace, he entered 
into recognizance with William Adams as his security, to ap- 
pear at the next Superior Court for Columbia county, “to an- 
swer such matters as shall be then and there charged against 
him by Robert Frank concerning an assault and battery com- 
mitted by him, the said James Adams, on the said Robert 
Frank, and do not thence depart without leave of said Court.” 
This recognizance is dated, 13th December, 1851: On the 
24th December, thereafter, Frank died of the wounds in- 
flicted by Adams in said assault and battery. At the March 
Term, 1852, of the Superior Court, an indictment for murder 
was handed out by the Attorney General, and a true bill 
found. 

The defendant failed to appear and answer the charge of 
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mugeden and this heine fanitan was issned to forfeit his recogni- 
zance. 

The surety, William Adams, was alone served, who ap- 
peared and pleaded: 

ist. Nud tiel record. 

2d. Duress. 

3d. That his principal had never been charged with or 
called on to answer the offence of assault and battery in 
proper and legal form made. 

4th. That the bond was void, and there could be no for- 
feiture thereof, so as to charge the surety. 


All the evidence offered was the original affidavit, warrant 
and recognizance; the indictment which was for murder on- 
ly ; the order forfeiting the recognizance and the following ex- 
tract from the scire facias, viz: “On which said 24th day of 
December, in the year aforesaid, (meaning aforesaid in said 
true bill,) and in said county, the said Robert Frank, of the 


said mortal wound died; and whereas the said assault and 
battery and cutting with a knife aforementioned in said affi- 
davit, warrant and recognizance are the same, with those 
charged in said true bill, and the said murder the result 
thereof:” 

After argument by counsel, the Court charged the jury 
that they must find, from the evidence nefore them, that the 
principal, James C. Adams, was arre ted, a preliminary ex- 
ainination had, a conviction of the « .arge, and an order for 
bail, before they could find against the surety; but that the 
jury might infer from all the papers an1 from the fact that 
the bond was given, that all said pre-requisites had been com- 
plied with or waived. The Court further charged the jury 
that there was a legal forfeiture of the bond, if it was shown 
that an indictment for murder had been found, and the prin- 
cipal had failed, when called, to appear and answer the same, 
and that, in every charge of murder, there is included a 
charge of assault and battery. The Court further charged 
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the jury that the recognizance must show upon its face that 
the principal stood charged with or was required to answer 
to some offence against the law of Georgia. 

The Court declined to charge the jury, as requested in wri- 
ting by defendant’s counsel, that there was no forfeiture of 
the bond, unless it was shown that a charge of assault and 
battery had been made, and made by Robert Frank. ‘The 
Court declined to charge, being in like manner requested, 
that the bond must stand or fall by itself, and that it must 
show within itself every thing necessary to authorize the 
Magistrate to take it. The Court declined to charge, being in 
like manner requested, that if the jury found that the offence, 
with which James C, Adams was charged, resulted in homi- 
cide, the Magistrate had no authority to take the bond, and 
that it was therefore void. The Court declined to charge, bes 
ing in like manner requested, that, if the original affidavit 
charged only an assault and cutting or stabbing, the bond for 
assault and battery was void. . 

The Court did charge the jury that the bond would be le- 
gally forfeited by the departure of the principal witiiout leave 
of the Court, and that there was a charge of a specific offence 
stated in the bond. 

The jury returned a verdict for the plaintiff in Scire Facias 
for the amount of the penalty of the bond—one thousand dol- 
Jars. 








Whereupon, before th adjournment of said Court, counsel 
for the defendant, Willii:a Adams, moved the Court for a 
new trial on the following grounds: 

Ist. Because the verdict was contrary to law, evidence, the 
weight of evidence, and without evidence. 

2d. Becatise the verdict was contrary to the charge of the 
Court in this, that the Court charged the jury that they must 
find, from the evidence before them, that the principal, James 
C. Adams, was arrested, a preliminary examination had, a 
conviction of the charge, and an order for bail, of which facts 
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there was no evidence whatever, nor was there any evidence 
of any waiver of such arrest, examination, conviction and 
order. 

3d. Because the Court erred in charging the jury that they 
might infer, from all the papers and from the fact that the 
bond was given, that all said pre-requisites had been com- 
plied with or waived. 

4th. Because the Court erred in charging the jury that 
there was a legal forfeiture of the bond, if it was shown that 
an indictment for murder had ‘been found, and the principal 
had failed, when called, to appear and answer the same. 

5th. Because the Court declined to charge, as requested by 
defendant, that there was no forfeiture of the bond unless it 
was shown that a charge of assault and battery had been 
made, and made by Robert Frank. 

6th. Because the Court declined to charge, as requested by 
defendant, that the bond must stand or fall by itself, and that 
it must show within itself every thing necessary to authorize 
the Magistrate to take it. 

7th. Because, while the Court charged the jury that the 
recognizance must show a charge of some offence against the 
law ot Georgia, they found for plaintiff, notwithstanding the 
bond did not state the offence to have been committed any 
where in the State. 

8th. Because the Court charged the jury that the bond 
would be legally forfeited by the departure of the principal 
without leave of the Court. 

9th. Because the Court charged the jury that there was a 
charge of a specific offence stated in the bond. 

10th. Because the Court charged the jury, that, in every 
charge of murder, there is included a charge of assault and 
battery. 

11th, Because the Court declined to charge, as requested 
by defendant, that if the jury found that the offence, with 
which James C. Adams was charged, resulted in homicide, 
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the Magistrate had no authority to take the bond, and that it 
was therefore void. 

12th. Because the Court declined to charge, as requ sted by 
defendant, that, if the original affidavit charged only an as- 
sault and cutting or stabbing, the bond for assault and bat- 
tery was void. 

13th. Because the verdict was contrary to the charge of 


the Court. 


It was conseuted and agr@ed between counsel for the par- 
ties that a brief of the testimony should be filed in vacation, 
and that the argument should be heard at chambers, and an 
order was passed that the motion operate as a supersedeas 
until the further order of the Court. After argument by 
counsel, the Court at March Term 1857 of the Superior Court 
of Columbia Couuty, overruled the motion for a new trial. 
Whereupon, the defendant excepts, and says that the said ru- 
ling and decision was erroneous upon each and all the 
grounds taken in the motion for new trial. 


Mitters & Jackson, for plaintiff in error. 


Wittiam R. McLaws, Attorney General; and J. C. 
Sneap & Son, for defendant in error. 


By the Court.—Bennine, J. delivering the opinion. 


Was the Court right, in overruling the motion fora new 


trial ? 

The second and third grounds of the motion, will be taken 
together. 

[1.] It was not necessary to make the recognizance good, 
that the principal should have been arrested, that there should 
have been a “preliminary examination had, a convertion of 
the charge, and an order for bail.” 

“Tt is said that it is safe to state,” (in the mittimus) “that 
the party has been charged on oath, but this is not necessary ; 
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for it has been resolved, that a commitment for treason or for 
suspicion of it, without setting forth any particular aceusa- 
tion or ground of suspicion is valid. And it was recently 
decided, not to be necessary, because a commitment may be 
supervisum and then no oath is requisite”? 1 Chitty Cr. 
Law, 110; (Mar.) and see the form of a recognizance, 1 
Arch. Cr. Pl. 56. ¥ 

Now, certainly the recognizance of bail, which is the ac- 
cused party’s own chosen substitute for the commitment, need 
not state more than the commitment need state. 

1. Admit therefore, that the jury did find against this 
charge, the fact is of no consequence. 

This disposes of both of these grounds. It may be re- 
marked, however, in reference to the last of the two, that as 
the Justice had jurisdiction, it is to be presumed that every- 
thing happened, necessary to make his action regular. 

The fifth ground of the motion is, “ because the Court erred 
in charging the jury that there was a legal forfeiture of the 
bond, if it was shown that an indictment for murder had 
been found, and the principal had failed, when called, to ap- 
pear and answer the same.” 

The condition of the recognizance was, that the principal 
should appear at Court “to answer such matters as” should 
be “charged against him by Robert Frank, concerning an 
assault and battery committed by him the said James Ad- 
ams, on the said Robert Frank, and” should “not depart 
thence without leave of said Court.” 

The principal was to appear at the Court and not depart 
from it, without the leave of the Court. This was a part of 
the condition; and such a part is usual in the condition of 
such recognizances, See form.—4rch. (Supra.) 

Now, some effect is to be given to this part of the condition, 
and the most restricted eftect that can be given to it, doubt- 
less, is, to make it require the principal to attend, upon the 
Court, until, at least, the whole of his liabilities to the crim- 
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inal law for his assault and battery of Frank has been sat- 
isfied. 

This much effect then, we think, ought to be given to this 
part of the condition. 

Was it among his, the principal’s, liabilities to the criminal 
law, for his assault and battery of Frank, that he might be in- 
dicted for the murder of Frank? Most certainly. Death, it 
was certain, might result from the assault and battery, although 
it had not done so, when the condition was entered into: the 
assault and battery might have had malice for its motive. It 
was certain that if both of these things should concur, the 
assault and battery would enlarge itself into a murder. He 
was liable to the criminal law, for whatever the assault and 
battery might enlarge itself into. He undertook by the con- 
dition of his bond, (so we construed it,) to attend upon the 
Court, until ad his liabilities growing out of the assault and 
battery should be satisfied. Therefore, he undertook to at- 
tend until his liability to the indictment for murder should 
be satisfied, for that is an indictment founded on the assault 
and battery, that being such, that the beaten party after a 
while, died of it. 

He failed to attend on the Court to answer to this indict- 
ment. In this, therefore, he broke the condition of his bond. 

[2.] It is not true, then, that the Court erred in charging 
the jury, that there was a forfeiture of the bond, if an indict- 
ment for murder had been found, and the principal had 
failed to appear. 

The sixth ground is, “ because the Court declined 10 charge 
as requested by defendant, that the bond must stand or fall 
by itself, and that it must show within itself, every thing ne- 
cessary to authorize the magistrate to take it.” 

The meaning of this request is, that the bond ought to con- 
tain a recital of the matters mentioned in the second ground, 
viz: a recital, that the principal “ was arrested,” &c. Buta re- 
cognizance may be good, even though no such matters as 
these, ever existed. See what was said on the second ground. 

As to the seventh ground: 
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[3.] There is no law that says, that a recognizance of bail 
is void, if it does not recite that the offence was committed in 
the State. 

The eighth ground may be treated as disposed of by what 
was said of the fourth ground. 

What law is there, that was violated by the charge of the 
Court referred to in the ninth ground? 

[4.] As to the tenth ground: Every charge of a Court, like 
every other written or spoken thing must be taken secundum 
subjectam materiam. The subject which this Court had be- 
fore it, was murder by cutting with a knife, not murder by 
giving arsenic, And every murder by cutting with a knife, 
does include an assault and battery. 

Besides, suppose the jury had understood the Court as in- 
tending to say, that murder by poison includes an assault 
and battery, what harm could it have done? Would the 
new trial act of 1854, (Acts, 46,) have to be so construed as to 
include such a case? 

[5.] As to the eleventh ground. At the time when the 
Justice acted, the man cut with the knife had notdied. The 
offence therefore, as it was at that time, could not be murder. 
The Justice had jurisdiction to look into the affair. He did 
look into it, and considered the offence an assault and batte- 
ry. And what he in the exercise of his jurisdiction, consid- 
ered the offence to be at that time, the offence is to be consid- 
ered as having been at that! time, notwithstanding, that the 
offence afterwards developed itself into one of a higher grade 
than that of an assault and battery. 

The jurisdiction of a Justice, is to be determined by what is 
the state of things at the time when he acts, not by what is 
their state afterwards. 

There is, manifestly, nothing in the twelfth ground. 

Nor do we think that there is, in the first, and thirteenth. 

Upon the whole, therefore, we affirm the judgment refus- 


ing the new trial. 
Judgment affirmed. 


VOL, XxII 30. 
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No. 4.—Davin B. M. Sxerrarp, plaintiff in error, vs. Win- 
LiAM A, SHEPPARD, ef al. defendants in error. 


A marriage being in contemplation between David B. M.S., and Mary J. M., 
it was “covenanted and agreed” by him, on the one part, and her and certain 
persons as her trustees, on the other,—That the right to the property then 
held by her, or that might afterwards come to her, should “ forever remain in 
her,” by whatsoever name she might assume, “and to the issue of her body 
forever ;” that no part of the property should ever be subject to any debt of 
his; that he, with her, should enjoy the profits of the property during her 
life; ‘‘she reserving to herself the right in all cases, with the consent of the 
trustees, to sell, bargain, grant, or convey, either by deed, will, or otherwise,” 
any part of the property ; and that if she should “die intestate, and without 
issue,” the property was to be divided into halves, one of which was to go 
to him, the other in equal parts to her mother and the children of her sister, 
Elizabeth G. M. 

The marriage took place; she had three children; she died intestate. 

Held, That these children took the property in preference to David B. M. 8S. 


In equity, in Liberty Superior Court. Decision on demur- 
rer, by Judge FLemine, at chambers, 14th May, 1857. 


This bill was filed by William A. Sheppard, David W. 
Sheppard, and Rosa E. Sheppard, minor children of David 
B. M. Sheppard, by Simon A. Fraser, their next friend, against 
the said David B. M. Sheppard, administrator of Mary E. 
Sheppard, deceased, late wife of said defendant, and the 
mother of complainants. 

The bill alleges that the defendant, and their mother, then 
Mary J. Martin, on or about the 11th of May, 1843, in con- 
templation of a marriage then about to be solemnized be- 
tween them, made and executed a marriage settlement, by 
which they covenanted and agreed that the right and title to 
the estate then held by said Mary J. should forever remain in 
her, by whatever name she might assume, and to the issue 
of her body forever; and also all property that she might 
thereafter possess or obtain by will, deed, or otherwise ; that 
it was further covenanted and agreed that the said defendant 
should enjoy with the said Mary, the profits so long as she 
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should live; she reserving the right, with the consent of the 
trustees named in said deed, to sell or convey by deed, will, 
or otherwise, any portion of said property. 

And it was further covenanted and agreed between the 
parties, that if the said Mary J. should die intestate, and with- 
out issue, then the aforesaid property should be divided, one 
half to the defendant, her intended husband, and the other 
half to be equally divided between Lauretta Martin, her 
mother, and the children of her sister Elizabeth G. Mann. 


The bill further alleges that after the execution of said 
marriage settlement, the marriage was solemnized between 
the defendant and the said Mary J. Martin, and afterwards, 
on or about the day of 18 , the said Mary J. 
departed this life, leaving complainants, who are her children, 
the issue of her body, her surviving; and that since her 
death, the defendant has taken out letters of administration 
on her estate, and as such administrator, has taken possession 
of thirty slaves, (naming them) contained in the said mar- 
riage settlement, and all the other property belonging to said 
Mary J. mentioned and referred toin said settlement. The bill 
charges, that under said settlement, all said property belongs 
to complainants as the children of said Mary J.. and they 
pray that the same be delivered to them and that defendant 
account for the hire of the negroes, and tie rents and profits 
of the other property, accruing since the death of their mother. 





The following is a copy of the settlement appended as an 
exhibit to the bill: 


STATE oF ont} Whereas, a marriage is intended to 


Liberty County. be held and solemnized between David 
B. M. Shepphard, of Chatham county and the aforesaid 
State, and Mary J. Martin of Liberty county and State afore- 
said, and whereas the said Mary J. Martin doth now possess 
in her own right a considerable property, together with the 
third part of the undivided estate of M. M. Martin, her 
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brother, now deceased: Now, before the solemization of the 
intended marriage, it is covenanted and agreed upon by the 
said D. B. M. Shepphard, on his part, and Mary J. Martin, 
Richard F, Baker, Wm. G. Martin, and Simon A. Fraser, 
trustees of the said Mary J. Martin, on the other part, that 
the right of title to said estate now held or claimed by the 
said Mary, shall forever remain in her, the said Mary J. 
Martin, by whatever name she may assume, and to the issue 
of her body forever. Also, all property, whether real or per- 
sonal, or in money, that the said Mary may hereafter possess, 
or obtain, either by will, deed, or otherwise, by whatever 
name she may assume, or be hereafter called. And it is fur- 
ther covenanted and agreed upon by the parties to these pre- 
sents, that no part of the estate herein specified or alluded to, 
whether the same be real or personal, or mixed, shall at any 
time be subject to any debt contracted by, or any judgment 
or execution awarded against the said D. B. M. Sheppard, 
prior or subsequent to the day of the date of these presents. 
And it is further covenanted and agreed upon by the parties, 
that the said D. B. M. Sheppard shall enjoy, with the said 
Mary, the profits arising from said property, so long as the 
said Mary shall live, she, the said Mary, reserving to herself 
the right, in all cases, with the consent of the trustees, to sell, 
bargain, grant, or convey, either by deed, will, or otherwise, 
any part or portion of said property that now is, or ever after 
this may be vested in said Mary, by whatever name she may 
hereafter assume. And it is further covenanted and agreed 
upon by the parties, that if the said Mary shall die intestate, 
and without issue, then the aforesaid property to be divided, 
half to the said D. B. M. Sheppard, her intended husband, 
and the other half to be equally divided between Lauretta 
Martin her mother, and the children of her sister Elizabeth 
G. Mann. 

In witness whereof the parties have hereunto set their 
hands and seals, this eleventh day of May, one thousand 
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eight hundred and forty-three—(interlineation done before 
signing.) 
DAVID B. M. SHEPPARD, Z. 8S. 
MARY J. MARTIN, Z. S. 
RICHARD F. BAKER, Z. S. 
WM. G. MARTIN, Z. 8. 
S. A. FRASER, Z. 8. 
Signed and sealed in presence of 
J. S. Brapwe 1, 
W. Martin Fraser, 
SAMUEL Baker. 
Duly proved and recorded the 3d July, 1843. 
By E. WAY, Clerk. 
A true copy from the Records of Liberty county. 
S. A. FRASER, C8. CL. CG. 


(Indorsed on Bill of Complaint.) 
Service acknowledged. Process and subpena waived, 


March Ist, 1856. 
HARDEN & LAWTON, Defendant’s Solicitors. 


And afterwards, at the April Term, in said year (1856,) of 
said Superior Court, the said defendant, David B. M. Shep- 
pard, administrator as aforesaid, appeared by his solicitors, 
and filed the following general demurrer: 

Liserty Superior Court. 

In Equity.—The dc murrer of David B. M. Sheppard, ad- 
ministrator, &c., of Mary J. Sheppard deceased, defendant, 
to the bill of complaint of William A. Sheppard, Rosa E. 
Sheppard, and David W. Sheppard, infants, by their next 
friend Simon A. Fraser, complainants: 

This defendant by protestation not ccnfessing or acknow- 
ledging all or any of the matters and things in the said bill 
of complaint contained to be true in such manner and form 
as the same are therein and thereby set forth and alledged, 
doth demur in law to the said bill, and for cause of demurrer 
showeth, that the said complainants have not, by their said 
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bill, made such a case as entitles them in a court of equity to 
any discovery or relief from or against this defendant, touch- 
ing the matters contained in the said bill, or any of such 
matters, 

Wherefore, and for divers other good causes of demurrer 
appearing in the said bill of complaint, this defendant doth 
demur to the said bill, and to all the matters and things there- 
in contained, and prays judgment of this honorable court 
whether he shall be compelled to make any further or other 
answer to the said bill: and he humbly prays to be hence 
dismissed with his reasonable costs in this behalf sustained, 

HARDEN & LAWTON, 
Defendant’s Solicitors. 

Filed this 21st April, 1856. 

S. A. FRASER, Clerk. 


After argument had, in vacation, Judge FLemine overrulep 
the demurrer, holding that complainants, as the children of 
said Mary J. under the terms and provisions of the marriage 
settlement, were entitled at her death to the whole property 
therein contained. 

To this decision, defendant excepted, and assigns error. 


Harpen & Lawron, for plaintiff in error. 
Warp & Owens; and Jones, for defendant in error. 
By the Court.—Bennine, J. delivering the ¢ pinion. 


It is impossible for us to reverse the judgment of the Court 
below in this case, without overruling Holmes vs. Liptrot, 8 
Ga. Rep. 279. 

That case has been directly attacked by the plaintiffs in 
error; and it has indirectly been admitted by them; and 
therefore it is perhaps, that the case has not been defended 
by the other side. 

We are not asked to overrule the case. 

We are but two of the three Judges. 
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We therefore, are not prepared to entertain the question, 
whether the case should not be overruled. 

If that case is not overruled, the judgment in this, must be 
affirmed; for that was a case in which the only person men- 
tioned as the person in whose favor the covenant of the hus- 
band was to operate, was the wife, and yet the Court held, 
that the covenant was fatal to him, in a contest between him, 
and the wife’s children; and this is a case in which there is 
just such a covenant by the husband, and in which there are 
also other covenants by him, and it isa question by no means 
free from difficulty, whether those ofher covenants are not, of 
themselves, fatal to the husband’s pretensions. 

Upon the whole, we say, that we cannot reverse the judg: 
ment of the Court below. 

Speaking for myself, I must say also, however, that I very 
much doubt, Holmes vs. Liptrot. 


Judgment affirmed. 


No. 5.—Cuartes T. Beate, plaintiff in error, vs. Bensa- 
min F, Hatt, defendant in error. 


{1.] Letters of administration granted by the Ordinary to the Clerk of the Sw- 
perior Court, under the 2d section of the Act of January 20th, 1852, do not 
cease with the expiration of his term of office as Clerk. 

{2.] The pleadings need not aver the grounds upon which an administrator is 
entitled to the letters, even if the letters express them. 

[3.] Evidence that a party conveyed property to defraud his creditors, inadmis- 
sible in an action by his administrator to recover the property conveyed, but 
where there is an absence of proof of creditors, the administrator may offer 
proof that the intestate was induced to convey by exciting his fears of future 
embarrassments and was thus made the victim of the fraudulent contrivance 
of the person to whom the conveyance was made. 




















ii 
' 
i 


432 SUPREME COURT OF GEORGIA. 
Beale vs. Hall. i 








[4.] No error, for the Judge of the Superior Court to refuse to allow counsel to 
withdraw their announcement that they had closed their case, for the pur- 
pose of enabling him to examine further a witness, who had been on the 
stand, in relation to a matter not material to the justice of the case. 

[5.] When two sets of letters of administration, on the same estate, to two dif- 
ferent persons are in evidence, and the case shows that one of them must 
have been offered to the Court only on application for an order to substitute a 
party, and that the other was offered as proof to the jury asthe substituted 
party’s authority o sue, and his title, it is no error in the Court to charge the 
jury, that the latter letters were conclusive evidence of the administrators’ 
authority to sue. 

{6.] It is erro for the Court to charge the jury that nothing had been shown to 
pass titles to slaves except bills of sale, when there was evidence, however 
slight, on which it might be insisted that there was a second purchase not 
evidenced by bills of sale. 

[7.] It is not error in the Court to refuse to charge the jury that in cases of 
fraud of both parties, it will leave them whereit found them. In the absence 
of fraud in both parties. 

[8.] An instrument of conveyance made to defraud creditors cannot be avoided 
by the party making it, or his personal representative. 

{9.] The Court may direct the correction of the verdict of the jury in mat- 
ters of form. 

[10.] No error for the Court to refuse to allow the jury to be polled. 

{11.] New trial refused on the ground taken in the rule, that the verdict was 
against law, evidence and the preponderance of evidence, but awarded on 
other grounds. 


Trover, in Richmond Superior Court. Tried before Judge 
Hott, at October Term, 1856. 


This was an action of trover, brought originally by Oswell 
E. Cashin, administrator of Gazaway Beale, deceased, against 
Charles T. Beale, for the recovery of three negro slaves, al- 
leged to be the property of the intestate. Cashin was ap- 
pointed administrator by virtue of his office, (Clerk of the 
Superior Court,) and at the expiration of his term, the suit 
was prosecuted by Benjamin F. Hall, who had been appoin- 
ted administrator de bonis non, likewise by virtue of his of- 
fice. 

The facts of the case, and the points decided which arose 
thereon, will fully and sufficiently appear, from the bill of 
exceptions-and the opinion of the Court. 
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The following is the bill of exceptions, viz: 


State or GeorGia, \ In the Superior Court, April 
‘Richmond County. Term, 1857. 


Charles T. Beale, plaintiff in error, } 
vs 
Benjamin F. Hall, Administrator of $ Bill of Exceptions. 

Gazaway Beale, deceased, defend- 

ant in error. : 

Be it Remembered, That at the October Term, 1856, of 
the Superior Court of Richmond county, there was called, 
and came up for trial on appeal, the case of Oswell E. Cash- 
in, administrator of Gazaway Beale, deceased, against Charles 
T. Beale, being a Common Law action of Trover for the 
recovery of three negro slaves, viz: Matt, Buck, and Martha, 
the parties being at issue before a Special Jury, the 
Court, on the motion of plaintiffs counsel, and which was 
objected to by defendant’s counsel, allowed plaintiffto amend 
his pleading, by substituting Benjamin F. Hall, administra- 
tor, de bonis non, of Gazaway Beale, deceased, as the party 
plaintiff in the case, in the place of said Oswell E. Cashin, 
without scire facias, or other notice to the defendant—there 
being no motion for a continuance, on account of surprise— 
and to which decision of the Court, defendant’s counsel ex- 
cepted. 

In the further progress of said trial, defendant’s counsel 
excepted to the plaintiff’s pleadings, for the reason, that in 
the declaration it was not alleged that Oswell E. Cashin was 
the administrator of Gazaway Beale, in his character of 
Clerk of the Superior Court of Richmond county, which fact 
appeared from the letters of administration, put in evidence 
by plaintiff. 

Further: In the progress of said trial, the plaintiff \vas al- 
lowed to introduce the parol testimony of witnesses Rhodes 
and Greenwood, which went to show, that the deeds relied 
upon by the defendant, were not what they purported to be, 
to-wit: absolute bills of sale, but that they were intended to 
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protect the property of Gazaway Beale from the claims of 
his creditors, to which defendant objected; which objection, 
as well as a subsequent one, that the Court would rule 
out and withdraw all such testimony from the consideration 
of the jury, was overruled by the Court; counsel for de- 
fendant excepting. 

In the further progress of the trial of said,case, defendant’s 
counsel moved the Court to be allowed ' to recall his an- 
nouncement that he had closed his case, in order to prove 
the fact, by the witness Simpson, that, “at the time defen- 
dant paid Gazaway Peale five hundred dollars, both the 
Beales being present, the defendant asked Simpson, whether 
the title papers he already had would do? and Simpson told 
him they would.’ ‘The application to the Court having been 
made, on the opening of the Court, the next morning after 
the announcement, and before the argument_on the facts had 
commenced, counsel for the defendant stating in their place, 
that they were not aware of the fact sought to be proved 
until after the announcement was made: which motion was 
overruled by the Court, and to which defendant’s counsel ex- 
cepted. 

Further: In the progress of the trial of said cause, the 
counsel for defendant requested the Court to charge the jury, 
that “if they find Benjamin F, Hall, Clerk of the Superior 
Court, is not the legally appointed administrator of Gazaway 
Beale, they ought to find for the defendant ;” which charge 
the Court gave, but qualified it by adding thereto the remark, 
that “the letters of administration of said Hall are conclu- 
sive evidence of the fact of his administration, and establish 
his right to sue;” to which additional qualification, by the 
Court, to said charge, so asked, the counsel for defendant ex- 
cepted. 

In the further progress of said trial, the Court charged the 
jury, that “ nothing had been shown to pass the title of the 
slaves, from Gazaway Beale, except the bills of sale,” when 
counsel for defendant had relied, in their argument before 
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the jury, upon the facts testified to by witness Simpson, as to 
showing a sale of the slaves by Gazaway Beale to the de- 
fendant, on the day before the blow was received which re- 
sulted in the death of Gazaway Beale; and to which charge, 
the defendant’s counsel excepted. 

In the further progress of said trial, the counsel for the de- 
fendant requested the Court to charge the jury that, “if the 
jury find that the bills of sale made by Gazaway Beale to 
the defendant, were made in fraud, and if Gazaway Beale 
was a party to the fraud, they are good as against the maker 
of them, and carry a good title to defendant; and that in ca- 
ses of fraud, by both parties, the Court will leave them, 
where it finds them;” Which said last mentioned charge, as 
asked, the Court refused to give, and in lieu thereof charged 
the jury, “ That the administrator of a decedent represented 
the distributees and creditors of his estate; and that an in- 
strument which would be void against tlie creditors of the 
deceased, would also be void as against the administrator ;” 
(there having been no evidence of any debts due by the es- 
tate of such decedent,) and to which refusal of the Court to 
give such charge, as asked, and the giving of the charge, as 
made, to the Jury, in lien of the one asked, the counsel for 
the defendant excepted. 

In the further progress of said trial, the jury returned into 
Court with a verdict, which the Court refused to receive and 
have entered on the minutes; but directed and instructed 
the jury as to the verdict they must find; the papers being 
handed to ‘he jury, they returned to their room, and shortly 
afterwar! returned with a verdict conforming to the direc- 
tions of the Court, and which was in the words and figures 
following, to wit:—* We, the jury, find the defendant guilty, 
and we assess damages for the plaintiff, in the sum of thirty- 
seven hundred dollars, for the value and hire of the negroes, 
Buck, Matt, and Martha: of which, one thousand dollars 
may be discharged by the delivery of the boy Buck, one 
thousand dollars by the delivery of the boy Matt, and eight 
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hundred dollars by the delivery of the woman Martha, on 
the first day of January next, to Benjamin F. Hall, adminis- 
trator, and on payment of costs by said defendant.” “Por- 
ter Fleming, foreman.” The counsel for defendant insisting 
that the verdict, as originally brought in by the jury, should 
be received, and that the one last brought in, under the di- 
rections of the Court, should not be received—all which was 
overruled by the Court, and the said latter verdict was or- 
dered by the Court to be entered on the minutes: counsel for 
defendant excepting. Counsel for defendant, also, further 
moved the Court, that the jury be polled, which the Court 
refused, and ordered the verdict recorded ; and to which coun- 
sel for defendant excepted. 


Whereupon, afterwards, and during the said October Term, 
eighteen hundred and fifty-six, of said Court, the defendant’s 
counsel, before the adjournment of the Court, moved a new 
trial in said case, on the following grounds, to wit: 

ist. Because the verdict was contrary to law, evidence, 
and the preponderance of evidence. 

2d. Because the suit was originally brought in the name 
of Oswell E. Cashin, administrator of Gazaway Beale, and 
the Court allowed an amendment of the declaration by ma- 
king Benjamin F. Hall, administrator de bonis non, of Gaza- 
way Beale, the party plaintiff by oruer of Court, without 
scire facias, or other notice to the defen ‘ant. 

3d. Because the Court refused to all. w the defendant to 
recall his announcement, that he had closed his case, in er- 
der to prove the fact by the witness Simpson, that “at the 
time defendant paid Gazaway Beale the five hundred dol- 
lars, both the Beales being present, the defendant asked Simp 
son whether the title papers he already had would do;” 
which application to the Court, was made before the argu- 
ment upon the facts had commenced: counsel for defendant 
stating in their place, that they were not aware of the fact 
until after the announcement was made. 
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4th. Because the Court admitted parol testimony from the 
witnesses Rhodes and Greenwood, which went to show that 
the deeds relied upon by defendant were not what they pur- 
ported to be—to wit, absolute bills of sale, but that they were 
intended to protect the property of Gazaway Beale from his 
creditors; and because the Court subsequently refused, upon 
the application of the defendant, to rule out and withdraw all 
such testimony from the consideration of the jury. 

5th. Because the Court in charging the jury, as requested 
by the defendant, that “if the jury find that Benjamin F. 
Hall, Clerk of the Superior Court, is not the legally appointed 
administrator of Gazaway Beale, they ought to find for the 
defendant,” added to that charge the remark, that “the letters 
of administration of said Hall are conclusive evidence of the 
fact of his administration, and establish his right to sue.” 

6th. Because the Court in his charge to the jury said, that 
“nothing had been shown to pass the title to the slaves from 
Gazaway Beale except the bills of sale;” when the counsel 
for defendant had relied, in their argument before the jury, 
upon the facts testified to by the witness Simpson, as show- 
ing a sale of the slaves by Gazaway Beale to defendant, on 
the day before the blow was received which resulted in the 
death of Gazaway Beale. 

7th. Because the Court refused to charge the jury, as re- 
quested by defendant’s counsel, “That if the jury, found that 
the bills of sale made by Gazaway Beale to the defendant, 
were made in fraud, and that if Gazaway BealeZwas a party 
to the fraud, they were good as against the maker of ‘them, 
and convey a good title to the defendant; and in cases of 
fraud by both parties, the Court will leave them where it 
finds them.” | 

8th. Because the Court charged the jury, that the adminis- 
trator of a decedent represented the distributees and credi- 
tors of the estate, and that an instrument which would be 
void as against the deceased, would also be void as against 
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the administrator; there being no evidence of any debts due 
by the estate of such decedent. 
9th. Because the jury returned into Court with a verdict in 
the following words and figures: 
“We, the jury, find for the plaintiff as follows: 
For Bill $1,000, Matt $1,000, Martha $800—making 
twenty-eight hundred dollars, « é ‘ $2,800, 
For the hire of Billy, four years, $150 per 
year, - - - - - - $600 00 
For the hire of Matt, same time, $125 
per year, - - - - - 500 00 
For the hire of Martha, same time, $75 per 
year, - - - - . - 300 00 


$1400 00 
Less by payment by Charles T. Beale, 500 00 900 00 


Making in the aggregate thirty seven hundred dol- 

lars, - - - : - - - $3,700 00 

We allow medical attention to balance the interest which 
may have accrued on the negro hire. 

We also find, that Charles T. Beale shall be relieved of the 
payment of twenty-eight hundred dollars, by the delivery of 
the before mentioned negroes, Billy, Matt, and Martha, to 
Benjamin F. Hall, administrator, on the first day of January 
next.” “Porter Fleming, Foreman.” 

The Court permitted counsel for plaintiff to write out a ver- 
dict for the jury, which when read the Court disapproved, 
and then the Court dictated the verdict, and instructed the 
jury that they must so find; the papers were returned to the 
jury, who returned to their room, and shortly afterwards 
brought in the verdict as dictated by the Court, which the 
Court ordered to be placed upon the minutes, 

To all of which defendaut’s counsel at the time objected, 
and insisted that the verdict as originally returned by the jury, 
should be entered on the minutes, which the Court refused 


to allow. 
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10th, Because, the Court refused, upon the application of 
defendant’s counsel, to permit the jury to be polled when the 
second verdict was rendered. 

11th. Because the Court permitted such second verdict, 
written out by plaintiff’s counsel, and returned by the fore- 
man, under the instruction of the Court, as aforesaid, to be 
entered on the minutes, notwithstanding the objections of 
defendant’s counsel thereto. ' 

12th. Because there was no allegation in the declaration, 
that Oswell E, Cashin was the administrator of Gazaway 
Beale, in his character as Clerk of the Superior Court of 
Richmond county, which fact appeared fromm his letters of 
administration, put in evidence by plaintiff. 

During the said last October Term of said Superior Court, 
and before the adjournment thereof, the said grounds for new 
trial, having been filed, with a brief of the testimony in the case, 
and the said motion having been argued before the Court, 
before the adjournment, the Court not having delivered its 
decision on said motion; it was by consent of parties, with 
the approval of the Court, ordered that the filing of said 
grounds and brief should operate as a supersedeas in said 
cause, till the further order of Court, and that the decision 
might be rendered and filed during vacation, either party 
being permitted to except within thirty days after the decis- 
ion on said motion should be filed. But the decision of the 
Court not having been made and filed during vacation, but 
held up till the present Term of said Court, to-wit: April 
Term, 1857, which commenced on the 13th day of April of 
the present year, and adjourned on the 16th day of May of 
the same year, when and during which said Court, to-wit, on 
the 15th day of April, of said Term, and before the adjourn- 
ment of said Court, the presiding Judge of said Court deliv- 
ered a decision on said motion for new trial, overruling the 
same upon each and all of said grounds. 

Whereupon, in open Court, and now here, the defendant, 

ithin thirty days after the adjournment of said Court, ex- 
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cepts to the decision of the Court in overruling said motion 
for a new trial, and says that said ruling and decision was 
erroneous, and presents this bill of exceptions, and prays that 
the same may be signed and certified, according to the statute 
in such case made and provided. 

MILLERS & JACKSON, 

J. C. SNEAD & SONS, 

Attorneys for Plaintiff in Error. 


VS. 
Charles T. Beale. 
Copy of the brief of testimony in the case as adduced on 
the trial, and as agreed between the counsel of the parties, 
and filed with the grounds for a new trial. 


Benjamin F. Hall, Adm’r, &c, 
} Trover. 


Testimony on the part of the plaintiff: 
1. Copy letters administration to Oswell E. Cashin: 


STATE OF — By the Court of Ordinary for said 


Richmond County. 


Whereas, Gazaway Beale, late of Richmond county, de- 
ceased, died intestate, having while living and at the time of 
his death, divers estates, real and personal, within the said 
State, by means whereof the full disposition and power of 
the granting of administration of the estate of the deceased, 
and also a final dismission from the same to the Court afore- 
said, does of right belong: And they desiring that the same 
may be well and duly administered and legally disposed of, 
do hereby grant unto Oswell E. Cashin, Clerk of the Superior 
Court of Richmond county, administrator, with full power, 
by the tenor of these presents, to administer the entire estate, 
both real and personal, of the said deceased, which to him in 
his life time, and at the time of his death belonged ; and to 
ask, demand, sue for, recover and receive the same, and pay 
the debts in which the deceased stood bound, so far forth as 
his assets will extend, according to law, and then the balance, 


county. 
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if any, to pay over to the legal heirs and distributees of the 
said deceased. 

Witness my hand as Ordinary, and the seal of the said 
Court, the tenth day of January, eighteen hundred and fifty- 
three. 


LEON P. DUGAS, Ordinary. 


[SEAL. ] 


2. Copy letters of administration, de bonis non, of Benja 
min F, Hall: 


StaTe oF Georeis,| By the Court of Ordinary for said 
Richmond County. J county. 


Whereas, Gazaway Beale, late of the county and State 
aforesaid, deceased, died intestate, having, while living, and 
at the time of his death, divers estates, real and personal, 
within the said State, by means whereof the full disposition 
and power of the granting the administration of the estate of 
the said deceased and also the final dismission from the same 
to the Court aforesaid does of right belong. And they de- 
siring that the same may be well and truly administered, and 
legally disposed of, do hereby grant unto Benjamin F. Hall, 
Clerk of the Superior Court for the county aforesaid, admin- 
istrator, de bonis non, full power, by the tenor of these pre- 
sents, to administer the estate, both real and personal of said 
deceased, which to him in his life time and at the time of his 
death did belong, and to ask, demand, sue for, recover and 
receive the same, and to pay the debts in which the deceased 
stood bound, so far forth as his assets will extend, according 
to law, and then the balance if any, to pay over to the legal 
heirs and distributees of the said deceased. 

Witness my hand as Ordinary, and the seal of said Court, 
this 17th day of April, 1856. 

[sEAL. ] FOSTER BLODGET, Jr., Ordinary. 


3. Dr. Alexander Martin, sworn: Knew Gazaway F., 
Beale, deceased; knew the slaves ten years ago, in possession 


of deceased. 
VOL, XxII 31. 
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‘Buckiaged'about 30:years, worth - - - $1,000 
Matt aged 28 or 30 years, y «eS ‘ - 1,000 
Martha aged about 20 years, “- - ~ - ; 800 


That he hired Buck, in 1850 or 1651, for $140, from de- 
fendant, who said he was the property of deceased. 

They went by the name of Gaz. Beale’s negroes, 

That he gave a note for the hire to defendant, and paid the 
money to him, he received the note from defendant when he 
paid it; does not remember that at the time he paid the note, 
that defendant said he was the agent for Gaz. Beale. 


4. Henry Greenwood, sworn: Knew Buck and Matt, in 
the possession of Gaz. Beale, some 7 or § years ago. 
Buck worth - - - - - - $1,000 
Matt “* - - - - - - - 900 
Has not seen Matt in 5 years, if he is now as he then was, 
he would be worth $1,000 and Buck would be worth $1,200. 
Buck’s hire from 1852 to this time, would be worth $150, and 
Matt’s about $125 per year. 


5. Richard B. Day, sworn: Knew Buck and Matt, and 
afterwards deceased had a woman named Martha. He hired 
one of the negroes from Gaz. Beale. 

Knew them in his possession, (the boys,) about 12 years or 
along time. Cannot say how long he had them before his 
death. Knows nothing of the negroes, after they went to 
Burke county. Was authorized by the plaintiff Cashin, to 
demand the negroes. This was in 1852 or ’3, before the suit 
was brought; defendant refused to give them up. 


Cross-Examined.—He first spoke to counsel, but had not 
employed any. The negroes were in possession of deceased 
when he left,Columbia county, say two or three years before 
his death. Does not remember when he died. Defendant said 
he would not give them up. He might have said “he claim- 
ed them,” or he might have said, “he had bought them.” 
He demanded the jnegroes in Augusta, but had no written 

























SAVANNAH, JUNE TERM, 1887. 44s 
Beale vs. Hall. 


authority. When I left Burke county to demand them, I had 
written authority. 








6. John 2. Christian, sworn: Knew the boys in deceas- 
ed’s life time, and bargained for Buck the Friday before his 
(deceased) death. On the same day, I saw defendant in re- 
lation to the trade, who said there was no incumbrance on 
him. He hoped I would not buy them, as they were family 
negroes, and if Gaz. was bent on selling them, that he would 
buy them himself. 

When Gaz spoke to me about the sale, he was drinking. 

The negro was in Burke county. Defendant said in the 
conversation with him, that if he was sold, he would have 
to make the title to him. 

Deceased had been frolicking before his death. Defend- 
ant in this conversation, did not in any way deny the right 
of Gaz. to sell them. He said the title was in him, defendaut. 


Testimony for defendant. 


1. Dr. Henry F. Campbell, sworn: Knows the negroes 
that he was called upoi by the defendant to treat; their names 
were according to his recollection, Madison and William. 
Matt is a common abbreviation. Each of them had hernia, 
which disease impairs the value of a slave one half. This 
disease is not only of great inconvenience, but may result in 
loss of life. The hernia in one, had lasted some 8 or, 10 
months, I think it was some 18 months ago, that they were 
brought to me for treatment. 


2. Henry Dawson, witness, examined under commission, 
to which was annexed the original bill of sule, dated 18th Feb- 
Tuary, 1848, a copy uf which is hereto annexed, marked, 
“ Bill of sale, No. 1,’ deposed and answered as follows: 

“T know the parties, I reside in Burkecounty. I drew the 
annexed billof sale. Gazaway Beale was in life at the time 
it was done. 
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‘The bill of sale was drawn : at my house at night. There 
‘was no money paid, nor no notes given that night. Charles 
T. Beale; asked me if he must give notes that night, or would 
next day answer. I thought next day would answer. 

I have known the slaves named in said bill of sale to be in 
possession of defendant. They wentinto his possession from 
the date of the bill of sale, and remained in his possession 
to about 1853, at about which time he carried them to Rich- 
mond county. | 

I hired the boy Billy Buck from defendant and gave my 
note to him for the hire.” 


Answers to Cross Interrogatories—*<The understanding 
was, that Charles Beale, was to give his note the next day. 

There was no money paid at the time. The understand- 
ing was that Gazaway F. Beale was to hold the bill of sale 
till next day, at which time he was to receive the notes, and 
give it up to Charles T. Beale. 

I was called on by both parties to draw the bill of sale: 
when drawn, delivered the same to Gazaway Beale. 

I know nothing more that will benefit the plaintiff” 


3. Augustus R. Roberts, whose testimony was taken ” 
commission, deposed and answered as follows: 

“J know the parties. I knew Gazaway Beale, in his life 
time. I reside in Burke county. 

I was present at the time of a sale of slaves known as 
Madison and Billy Buck, to defendant. Gazaway F. Beale 
sold them to him. There was a bill of sale given to Charles 
T. Beale. 

There was neither notes nor money given at the time the 
bill of sale was drawn. Ina conversation, some two or three 
days afterwards, Gazaway F. Beale, told me he had received 
the notes for said negroes.” 

Defendant claimed said slaves as his property while in 
Burke county, and paid taxes for the same.” 
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Answers to Cross Interrogatories—* The bill of sale was 
written at Henry Dawson’s, February 18, 1848. Henry Daw- 
son, Charles T. Beale, and Gazaway F. Beale, and the family 
of Mr. Dawson, were present. 

I recollect no conversation but what is stated in the ébbve 
interrogatory. 

The consideration was sixteen hundred dollars. He wan- 
ted to turn the negroes into money, and sold them to Charles 
T. Beale, for that purpose.” 

The bill of sale (marked Bill of sale No. 1,) was then of- 
fered in evidence, and read to the jury. 


4, Elhanan W. Johnson, and Hugh Torbet, whose testi- 
mony was taken by Commission, to which was annexed the 
original bill of sale, dated Sept. 2d, 1851, a copy of which is 
hereto annexed, marked, “ Bill of sale, No. 2,’ deposed and 
answered as follows: 

“. W. Johnson, states that he does know the parties. Dr. 
Hugh Torbet states that he is acquainted with the defendant. 

Both witnesses say that they were acquainted with Gaza- 
way Beale, in his life time, and that they have seen him write, 
and that they are acquainted with his hand writing. 

“E, W. Johnson states that from his knowledge of Gaza- 
way Beale’s hand writing, he fully believes the signature in 
the receipt to be in his own hand; and Hugh Torbet states 
that he saw Gazaway Beale sign the bill of sale attached. 

“E,. W. Johnson states that he does not know any thing of 
the execution of the aforesaid paper. Hugh Torbet states 
that he was present when Gazaway Beale executed the above 
named bill of sale, and delivered it to Charles T. Beale. 

“The witnesses both state that they don’t know anything 
more, that will benefit the defendant.” 


The bill of sale, (copy marked “ Bill of sale No. 2,) was 
then offered in evidence and read to the jury. 
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5. [Bill of Sale No. 1,] 
Geroxcta, Know all men by these present, That J, 


Burke County. ) Gazaway F. Beale, of the county and State 
aforesaid, for and in consideration of the sum of sixteen hun- 
dred. dollars, to me in hand paid by Charles T. Beale, of the 
same place, the receipt of which I do hereby acknowledge, 
have granted, bargained and sold and by these presents do 
grant, bargain and sell, unto the said Charles T. Beale, his 
heirs and assigns, the following property, viz; ‘Two negro 
men, one by the name of Mat, about twenty three years of 
age ; and the other by the’name of Billy Buck, about twenty- 
two years of age. To have and to hold the aforesaid bar- 
gained negroes, to him the said Charles T. Beale, his heirs 
and assigns forever. 

And I the said Gazaway F. Beale, for myself, my heirs, 
executors, and administrators, all and singular, the said bar- 
gained negroes, unto the said Charles T. Beale, his heirs and 
assigns, against me, and my said executors and administra- 
tors, and against all and any other person and persons what- 
ever, shall and will warrant and defend by these presents. 

In witness whereof, I have hereunto set my hand and seal, 
this eighteenth day of Feburary, one thousand eight hundred 


and forty-eight. 
GAZAWAY F. BEALE, Z. S. 


Signed sealed and delivered in presence of 
Henry Dawson, J. P. 


6. For value received I assign the within bill of sale to 


James M. Simpson. 
C. T. BEALE. 
Augusta, Nov. 20th, 1852. 


7. GeorGiA, 
Burke County. Clerk Office Superior Court. 


Recorded in Record Book deeds, No. 11, folio 238. Janu- 
ary 25th, 1854. 


EDWARD GARLICK, Clerk 
Superior Court B. C. 
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8. [Bill of Sale No. 2.] 








September 2nd, 1854, 
Received of C.T. Beale six hundred dollars, it being.in: full 
for the purchase of one negro slave named Martha ; the right 
and title to said slave I will warrant and defend against the 
claims of all other person or persons whatever, and likewise 
warrant her sound. 
And witness my hand and seal. 
GAZAWAY F. BEALE, [seat.] 


James M. Simpson, sworn: Bill of sale from deceased to 
defendant shown him. Defendant borrowed some money 
from him, say $500 or $600, to finish paying for two negroes 
That he paid deceased the money. Defendant was living 
with him at the time. This was in 1851 or 1852. 

I took a transfer of the bill of sale as security. 

Defendant returned me the $500, or whatever sum I loan- 
ed, and I returned him the bill of sale. 

Gaz. Beale who was present, said he was satisfied, and that 
defendant had paid him all the money. And said it was for 
the purchase of the negroes. 

Gaz Beale died in two or three days after the transfer to 
me. He was sober at the time of the transaction. Deceased 
was knocked in the head on Sunday night. This was the 
Saturday before. 

Does not think the transfer was made to him in Gaz. 
Beale’s presence, and does not remember hearing defendant 
say that he held the negroes for the benefit of his brother. 

About this time, heard defendant say, that Christian wan- 
ted to buy one of Gaz’s boys; the object of the conversation, 
was to borrow money from witness to pay the balance due 
by defendant to deceased, for the negroes. 

In this conversation, defendant spoke of them as Gaz’s ne- 
groes. Defendant said they were family negroes, and if they 
were sold, he would buy them himself, At the time the $500 
were paid, no notes were surrendered by Charles T. Beale, 
to Gaz. Beale. Witness saw no notes, 
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10. Plaintiff in rebuttal—Rhodes, sworn. He knew de- 
ceased; did not know the negroes, Had a conversation with 
defendant, but does not know how many years ago. Many 
years ago, perhaps ten years. He said he intended to fix 
Gaz’s property. Is distantly related to widow of deceased. 


11. John 2. Christian, recalled by defendant. Gaz Beale 
died in November, 1852; the conversation I had with him, 
was the Friday before his death. 


12, Richard B. Day, recalled by defendant. Beale lived 
some three days after the blow he received, which resulted in 
his death. 


13. William Doyle,sworn for defendant. Swore that de- 
ceased died on the 25th of November, 1852, or about that 
time. 


14. Henry D. Greenwood, recalled for plaintiff. Defend- 


ant told me that he was on his way to see Mr. Daw- 
son to get him to write a bill of sale to secure the proper- 
ty to deceased’s wife and children, as deceased was a frolick- 
some man, and said something about securing it against credi- 
tors. Witness told him, he would expose any such transac- 
tion. Defendant told him, on his return, he had secured the 
property. 

This was about eight years ago—not immediately preced- 
ing the death of Beale. 


15. The Almanack was introduced by defendant, which 
showed that the 20th November, 1852, was Saturday. 


16. Barnard Abrahams, sworn for defendant: Stated that 
Gazaway F. Beale was buried on the 26th November, 1852. 


Mixers & Jackson, and Sngeap & Sons, for plaintiff in 
error. 
Jenxins; and T. Cong, for defendant in error. 
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By the Court.—McDona np, J. delivering the opinion. 


[1.] At the trial of this cause tiie following order was passed 
by the Court: “It appearing to the Court that Oswell E. Cash- 
in, plaintiff on the record, was administrator in virtue of Lis 
office, as Clerk of the Superior Court of Richmond county, 
that said Oswell E’s term of service has expired and that 
Benjamin F, Hall is Clerk and ex-officio administrator of Gaz- 
away Beale, be, and is hereby made a party plaintiff as 
such adininistrator, in lieu of said Oswell E. Cashin, the said 
Benjamin F, having been by the Ordinary of said county, 
appointed administrator, de bonis non, in virtue of said office 
of Clerk of the Superior Court of said county, and letters of 
_ administration having been issued to him, which are now 

here to the Court shown.” 

The order was objected to by counsel for the plaintiff in error- 
The objection was overruled and the decision of the Court 
is excepted to. The order shows that the Court below held, 
that administration in cases like the present, when granted to 
the person who is Clerk of the Superior Court, expires with . 
his term of office, and that it becomes the duty of the Ordi- 
nary to grant letters to his successor. It also expresses the 
judgment of the Court, that the Clerk of the Superior Court 
became ex-officio administrator of the intestate’s estate. These 
propositions are not sustained by the act of the General As- 
sembly. Pamp.’51 & ’52., page 92. If the office of admin- 
istrator were made by law appurtenant to the office of Clerk 
of the Superior Court, the administration would vest in him, 
in virtue of that office. His commission as Clerk would be- 
come his commission as administrator, and there would be 
no necessity for his appointment by the Ordinary. If the 
statute had vested in the Clerk of the Superior Court the right 
only, to the administration on the decedent’s estate, to the ex- 
clusion of all other persons, then the Ordinary must have 
made the grant to him. He would have had no discretion. 
But such is not the statute, It does not vest the administra- 
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tion in the Clerk, nor does it vest in him an exclusive right 
to it. It makes it the duty of the Ordinary to vest the ad- 
ministration of the estate in the Clerk of the Superior or In- 
ferior Court of the county, or in any other person or persons 
in said county, whom he shall deem fit and proper for such 
administration. The object is to ensure the administration 
of estates. The Ordinary is required to give thirty days pub- 
lic notice before he grants administration under the act, to 
the end, no doubt, that persons entitled to it under the law, 
as kindred or creditors of the deceased person, might apply 
and take it, if they desire to have it. If there be no applica- 
tion, then the Ordinary exercises his statutable discretion by 
bestowing it on some fit and proper person of the county. 
The Clerks are mentioned, not to control the discretion of 
the Ordinary, but simply as a legislative indication of per- 
sons to whom, from their position, it might be safe to commit 
so important a trust. The administration, when granted, 
vests in the person to whom it is committed, to be revoked 
or vacated as ordinary administrations. To hold that the 
administration, when granted, followed the office, would de- 
prive the Ordinary of the discretion manifestly given him by 
the act, and by possibility, devolve it on a person des- 
titute of the business or moral qualifications to discharge its 
duties. The administration granted to Cashin, did not, there- 
fore, abate or expire with the expiration of his term of office, 
but his office of administrator continues, and is on the same 
footing of administrations granted in ordinary cases. 

[2.] Letters of administration are admissible in evidence 
to prove title, and authority to sue, and no averment in the 
pleadings is necessary, of the grounds upon which the ad- 
ministrator became entitled to them. The words “Clerk of 
the Superior Court of Richmond County,” in the letters of 
administration to Oswell E. Cashin, might be rejected as sur- 
plusage, and they would be good. | 

[3.] The evidence of Rhodes and Greenwood, does’not 
prove, nor tend to prove, that the deeds relied upon by ‘the 
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defendant were not what they purported to be, absolute bills 
of sale; but the object was no doubt to prove that, absolute 
bills of sale as they were, they were obtained by the fraud of 
the defendant. He told one of the witnesses he intended to 
fix Gaz’s property. He said to the other, that he was on his 
way to Mr. Dawson’s to get him to write a bill of sale to se- 
cure the property to deceased’s wife and children, as deceased 
was a frolicksome man; and said something about securing 
it against creditors. Defendant told him on his return, he 
had secured the property. This was certainly evidence for 
the consideration of the jury, on the issue of fraud or no 
fraud, on the part of the defendant—whether it was a contri- 
vance of his own to induce the deceased to convey the ne- 
groes absolutely to him. These witnesses do not connect the 
deceased with a scheme, originating with himself, or concert- 
ed with others, to defraud his creditors. If the plaintiff had 
offered evidence to prove that his intestate had planned a 
scheme to defraud his creditors, and in execution of it, had 
conveyed his property, it would have been inadmissible, un- 
questionably, in this action, but he certainly cannot be preclu- 
ded from proof that his intestate was circumvented and indu- 
ced by the defendant to convey his property absolutely to him, 
under the apprehension that his imprudent course of life 
might bring upon him pecuniary embarrassments, which 
would deprive him and his family of the means of support. 
There is no evidence in the record showing that the intestate 
was indebted at the time of the conveyance, or that Ae pro- 
posed the transfer of the property. The evidence was ad- 
missible to enable the jury to determine whether the intestate 
was the author of a fraud against his creditors, and exe- 
cuted the bill of sale in furtherance of his project, or wheth- 
er he was the victim of the contrivance of another, who ex- 
cited his fears and obtained a conveyance of his property 
without consideration, under the pretext that he would hold 
it for his benefit or that of his family. If the former, the 
administrator ought not to recover; if the latter, the defend- 
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ant should not be allowed to retain the property. 1 Green- 
leaf on Ev. §284; Logan and others vs. Bond, 13 Ga. Rep 
201. 

[4.] The refusal of the Court to allow the defendant be- 
low to withdraw his announcement that he had closed, is 
excepted to. The object was to re-examine the witness Simp- 
son, and to prove that at the time the defendant paid Gaza- 
way Beale five hundred dollars, both Beales being present, 
the defendant asked Simpson whether the title papers he al- 
ready had, would do? and Simpson told him they would. 
This Court has held that the Judges of the Superior Courts 
have “the discretionary power to relax the rule in regard to 
the examination of witnesses where justice requires that 
it should be done; and the judgment of the Court will not be 
reversed for the relaxation of the rule, or the refusal to relax 
it, unless the error be gross and palpable.” Walker vs. Walk- 
er, 14 Ga. Rep. 250. Was there gross error, or any error at 
all in the refusal of the Court to allow this witness to be re- 
examined, to make that proof? The witness had been exam- 
ined. He testified that the plaintiff in error borrowed $500 
or $600 from him, to finish paying for two negroes, and that 
he (plaintiff in error) paid deceased the money. Gazaway 
Beale said he was satisfied, and that plaintiff in error had 
paid him all the money, and said it was for the purchase of 
the negroes. This is what he testified to in regard to Gaz, 
Beal’s statement. He, about this time, heurd the plaintiff in 
error say that Christian wanted to buy one of Gaz’s boys. The 
object of the conversation was to borrow money from wit- 
ness to pay the balance due by the plaintiff in error to the 
deceased, for the negroes. The plaintiff spoke of them as 
Gaz’s negroes. Defendant said they were family negroes, 
and if they were sold, he would buy them himself. This 
conversation took place on Saturday. On Saturday the mo- 
hey was borrowed and the transfer of the bill of sale was 
made to witness, On Saturday the plaintiff in error said 
that Christian wanted to buy one of Gaz’s negroes, and that 
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they were family negroes, and if they were sold, he would 
buy them himself. And yet the witness says the object of 
this identical conversation was to borrow money to pay the 
balance due by the deceased for the negroes, The Court be- 
low had a right to infer from this testimony that, if what 
plaintiff in error said was true, to-wit: that if the negroes 
were sold he would buy them himself, he had not bought 
them when he wanted to borrow the money ; and that, if he 
had not bought them, he could not have paid already a part 
of the purchase money, and that he could not have wanted 
to borrow money to pay the balance; and to hold that the 
evidence was not therefore material. The object of the par 

ty in wishing to make the additional proof by witness, was 
to enable him to insist upon it before the jury as an implied 
admission of the sale of the negroes, The question was 
not propounded to the deceased, nor does it appear that his 
attention was particularly called to it, or that he was bound 
to reply. If he had made no sale, he could not have imagin- 
ed that he was called on to deny it. He was not appealed 
to. This kind of evidence ought to be cautiously received, 
and never, unless the circumstances show that a man of ordi- 
nary prudence would have spoken. Before uncontradicted 
statements in the presence of a party are held to be implied 
admissions against him and his interests, there should be 
evidence of direct declarations of that kind which naturally 
call on him to contradict them. 1 Greenleaf Ev. §199. 
There was, therefore, no error in the refusal of the Court to 
re-open the case to admit the proposed evidence. 

[5.] The counsel for plaintiff in error, requested the Court 
to charge the jury, that, “if they find Benjamin F. Hall, Clerk 
of the Superior Court, is not the legally appointed adminis- 
trator for Gazaway Beale, they ought to find for the defend- 
ant,’ There were two sets of letters of administration. The 
Court below had already decided that the grant to Cashin 
was vacated by the expiraticn of the term of his office as 
Clerk of the Superior Court. It was upon this assumption, 
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that the Ordinary granted the letters to Hall. It was not the 
case, then, in the opinion of the presiding Judge, of a second 
grant of administration during a subsisting good administra- 
tion. There was no issue before the jury between the two 
administrators, The letters to Cashin were not offered as 
evidence ¢o the jury, and could not have been, for they were 
offered by the plaintiff not to prove title in Cashin, but were 
offered as evidence to the Court to lay the foundation, or 
proof of the expiration of his office of Clerk of the Superior 
Court and the election of Hall, forthe order substituting Hall 
as plaintiff for Cashin in whose name the suit had been in- 
stituted. If this were so, the only letters of administration 
before the jury for their consideration, were the letters gran- 
ted to Hall, the substituted administrator, and his letters were 
conclusive of his right to sue—just as conclusive as those of 
any administrator—and the charge of the Court, in this as- 
pect of the case, was right. If the letters of administration 
granted to Hall were void on account of the prior grant of 
administration, which had not been vacated or become null, 
he had no title, and could not recover, but there must have 
been evidence of this before the jury. The jury have no 
right to consider evidence submitted to the presiding Judge 
alone as the foundation of an order deemed by him necessa- 
ry in the progress of the case. 

The judgment of this Court reverses the judgment of the 
Court below, making Hall the plaintiff in the cause, in lieu 
of Cashin. The administration of Cashin is good until 
avoided by judicial sentence. The second grant does not 
avoid it. Ifthe Ordinary were to grant administration to the 
wrong party, and were then to commit it to the right, we 
think the better opinion is that, even in that case, the latter is 
not a revocation of the prior grant, but that it must be done 
by judicial sentence. 1 Wms. on Ezrs. 390-1. 

[6.] We think there was evidence before the jury, besides 
the bills of sale, of the passing of the title to the slaves from 
Gazaway Beale to the plaintiff in error. It is true, it was 





SAVANNAH, JUNE TERM, 1857. 455 











Beale vs. Hall. 





slight, but still it was evidence. The possession of the ne- 
groes had passed from Gazway Beale to Charles T. Beale. 
The latter was in possession of them in Burke county, and 
had paid taxes for them. Simpson testified that he borrow 
ed money from him to finish paying for the negroes. That 
he paid Gaz. Beale the money, who said that he had paid 
him all the money, and that it was for the purchase of the 
negroes, This was someevidence. What degree of credence 
it was.entitled to, and whether the force of it was not impair- 
ed, and to what extent, by the statements of Charles T. Beale 
to the same witness, was a question for the jury. 

[7.] The counsel for the plaintiff in error, requested the 
Court to charge the jury, “that if they find that the bills of 
sale, made by Gazaway Beale to the defendant, were made 
in fraud, and if Gazaway Beale was a party to the fraud, 
they are good as against the maker of them, and carry a 
good title to the defendant, and that in cases of fraud by both 
parties, the Court will leave them where it found them.” 
The Court refused to give this charge, and it committed no 
error in refusing it. There is no evidence in the record of a 
purpose on the part of Gazaway Beale, to perpetrate a fraud 
upon any one. In every case of fraud, there must be a per- 
son to be defrauded, and a subject in respect to which the 
fraud is to be committed. It cannot be contended that Gaz- 
away Beale intended to perpetrate a fraud on Charles T. 
Beale, by conveying to him valuable negroes, without con- 
sideration. He was not the party to be defrauded. If both 
parties contemplated a fraud, it must have been contemplated 
against some one, or a class of persons, as creditors. There 
was no evidence that Gazaway Beale had creditors prior or 
subsequent to the transfer of the property, the payment of 
of whose claims he had manifested a desire to avoid. It was 
not possible, therefore, that he could have meditated a fraud 
against creditors. The charge as given, was unnecessary and 
uncalled for by the facts in proof; but it was certainly errone- 
ous as a principle of law, and inasmuch as the case must go 
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back for a new trial, it is proper that we should pass upon it, 
as the testimony on a future trial may be different. If a par- 
ty conveys property for the purpose of defrauding creditors, 
which purpose is to be established by proof sufficient to es- 
tablish the fraudulent intention, the creditors may avoid the 
conveyance, but the fraudulent party or his personal repre- 
sentative never can. 

[8.] Although the party may die, and the administrator on 
his estate represents creditors as well as distributees, he can 
no more move to avoid the deed than the party himself could, 
were he in life. The creditors may move in the matter, but 
no one else. In such cases the administrator is estopped by 
the fraudulent act of his intestate, 

[9.] There was no error in the instruction of the Court to 
the jury, to correct their verdict, and put it in proper form, 
They were not directed to alter it in matter of substance, nor 
did they do it. 

[10.] It was discretionary with the presiding Judge to al 
low the jury to be polled, or not. He refused it in this case. 
Nothing appears in the record, (if this Court considered itself 
at liberty to contro] the discretion of the Court in this case,) 
to show that it was improperly exercised. 
~ [11.] A motion for a new trial was made in the Court be- 
low, on all the grounds and points up.'n which we have pass- 
ed our judgment above, and on the additional ground, that 
the verdict of the jury was contrary to law, evidence, and the 
preponderance of evidence. The motion was refused on all 
the grounds. The last alone, remains to be considered. We 
know of no principle of law, to which the facts in proof were 
applicable, violated by the finding of the jury. It was insis- 
ted on the trial of the cause, that the negroes were conveyed 
in fraud of creditors, and yet there is no proof that the maker 
of the bills of sale was indebted to any considerable amount, 
or at all, at the time of their execution, or afterwards. 
Charles T. Beale said something about securing the property 
against creditors, but Gazaway Beale was not present, and 
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there is a total absence of proof that there were creditors 
who were never paid. But Charles T. Beale said he intend- 
ed to secure the property to deceased’s wife and children, as 
deceased was a frolicksome man, If existing creditors had 
been provided for in an instrument drawn for that purpose, 
I will say that there might have been no legal objection to it, 
But instead of securing it to deceased’s wife and children, 
the bill of sale was made to himself. The jury were certain- 
ly at liberty to infer from this proof, that Gazaway Beale did 
not contemplate a fraud upon his creditors, especially as no 
debts were proven to have existe. at that time; and they 
were equally at liberty to infer, that Charles T. Beale, by sug- 
gesting that his habits might lead to future embarrassments, 
induced Gaazaway Beale to make the bill of sale to him. 
There could have been no fraud in Gazaway Beale, if he 
had no creditors to defraud; there could have been no fraud 
on the part of Charles T. Beale against the creditors of Gaza- 
way Beale, if he had none. Hence, if there were no credi- 
tors, there was no violation of the rights of creditors; and the 
fiuding of the jury, if they believed there were no creditors, 
that the admitistrator might recover the negroes, and was 
not estopped by any proof before them of a meditated fraud 
upon creditors, was not a violation of the principle of law, 
enforce lin favor of creditors—that as between parties equally 
at fault in an illegal transaction, the condition of the party in 
possession is the better condition. The verdict of the jury 
was not, therefore, contrary to law. In our judgment, it was 
not contrary to evidence or the preponderauce of the evidence. 
The defendant in the Court below, claims to have purchased 
the nezroes, Matt anl Billy Back, on the 18th of February, 
1848, and Martha on the 2d of September, 1851. His bills 
of sale are of these dates, It was insisted, in the argument 
before this Court, that there was a subsequent purchase of 
the slaves by Charles T. Beale. The plaintiff made out his 
title in the Court below, by proof by Dr. Martin, that defen- 
dant (plaintiff in error) said to him in 1850 or 1851, that 
VOL, XXII 32, 
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Buck belonged to the deceased; by Day, that the deceased 
had possession of the negroes when he left Columbia county, 
two or three years before his death; and by Christian, that he 
had bought Buck of deceased, on the Friday before his death, 
and he saw defendant in relation to the trade, who said there 
was no incumbrance on him; that he hoped he would not 
buy them, as they were family negroes, and if Gaz was bent 
on selling them, he would buy them himself; he did not de- 
ny the right of Gaz. to sell them, but said the title was in him- 
self. The evidence of title on the part of the defendant was, 
that about eighteen months before the trial, which took place 
in October, 1856, he called on Dr. Campbell to treat the ne- 
gtoes for hernia. The bill of sale for the negro men was 
proven and read in evidence. No money was paid, nor notes 
given in the presence of the witnesses, but the biil of sale 
was handed to Gazaway Beale, who was to deliver it on re- 
ceiving the notes, and he told one of the witnesses, two or 
three days afterwards, that he had received the notes, ‘The 
bill of sale for Martha was proven and read in evidence. 
One of the witnesses testified to deceased’s hand writing, and 
the other to the execution of the bill of sale, but neither of 
them proved the payment of any consideration. The only 
remaining evidence to this point, is the evidence of Simpson, 
that defendant had borrowed money from him to finish pay- 
ing for two negroes, that the money was paid to the deceased, 
who said it was for the purchase of the negroes. The jury 
upon this testimony, had certainly a right to find, aud no 
doubt did find, that the plaintiff had no right to hold the ne- 
groes, Matt and Buck, under the bill of sale executed in Feb- 
ruary, 1848. In 1850 or 1851, he told Dr. Martin that Buck 
was the property of Gaz. Beale, and when he paid him the 
note for the hire, he said he was his agent. He told Chris- 
tian, on the Friday before his death, when he saw him re- 
specting the trade he had made with Gaz. Beale for Buck, 
that there was no incumbrance on him. If Gaz. was bent 
on selling them, he said he would buy them himself. He 
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did not deny the right of Gaz. to sell them, but said the title 
wis in himself. Roberts testified, that Gazaway Beale wan- 
ted to turn the negroes into money, and sold them to Charles 
T. Beale for that purpose, and yet no money was paid. The 
witnesses testify that notes were to be given, and that Gaza- 
way Beale said he had received the notes. When Simpson 
saw the money borrowed from him, paid, no note was given 
up, and if his testimony applied to the sale of 1848, a note 
ought to have been given up. But it is evident from Charles 
T. Beale’s admissions, that he claimed no right to the slaves 
under the bill of sale. Now, in regard to a second sale to be 
implied from Simpson’s evidence, already stated, the jury had 
a right to draw their own conclusions. The same witness 
testifies, that he heard plaintiff in error say that Christian wan- 
ted to buy one of Gaz’s boys. In this conversation he spoke 
of them as Gaz’s boys, and said they were family negroes, 
and if they were sold, he would buy them himself. . Now, 
this was a conversation held, the witness says, when he came 
to borrow the money to pay the balance due by defendant to 
deceased for the negroes, The jury were the proper judges 
of this evidence, and they did judge of it. It seems from 
the informal verdict first returned by them, that they consid- 
ered that the plaintiff in error should be allowed the $500 
paid as a part of the hire of the negroes. Dr. Martin had 
paid him hire, and Henry Dawson did the same thing. 

In regard to Martha, the evidence is less complex. There 
was a bill of sale. A witness saw it executed, but he does 
not testify that he saw either a note given or the money paid, 
and yet he says, that he states all he knows in favor of the 
defendant. Whether he obtained the title to Martha in ac- 
complishment of his expressed purpose to fix Gaz’s property, 
and to secure it to his wife and children, the jury were the 
judges. He did not probably own Martha at the time that 
Matt and Buck were conveyed; for Richard B, Day testifies, 
that he knew Matt and Buck, and afterwards deceased had 
a woman named Martha, We regret that the ground taken 
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in the motion for a new trial, makes it necessary to go so ful- 
ly into the consideration of the evidence, It was unavoida- 
ble. We concur with the Court below, that a new trial ought 
not be granted on this last ground, but reverse the judgment 
and order a new trial, on the grounds herein specified as er- 
rors in the decisions of the Court below. 





Judgment reversed 





No. 6.—Jut1a Ann Watson, by her next friend, plaintiff in 
error, vs. Wint1Am Warson, defendant in error. 


An instrument was substantially as follows: “ Know all men by these presents, 
that I, James B. Carter, for and in consideration of the natural love and affec- 
tion which I bear unto my children, (naming them,) and for their better pre- 
ferment in life, and the :ncrease of their portion, and also in consideration of 
the sum of ten dollars, to me in hand paid by my children at and before the 
sealing and delivery hereof. the receipt whereof I do hereby acknowledge, 
have given, granted, bargained and sold, and by tnese presents, do give, grant, 
bargain and sell, unto my children, allthe property hereafter named, to be 
equally divided between them at my death, to-wit: (divers negroes,) to 
have and to hold all of the property hereby given and granted unto them, 
their heirs, executors, and administrators, forever, as their own property ; 
also, I do hereby appoint my son-in-law guardian for myself and children, du- 
ring my natural life: Nevertheless, if any of my children should marry or 
come of age during wy life-time, then they are to draw their equal shares of 
my estate as iieretolore mentioned. 

In witness whereof, I have hereunto set my handand seal, this, 12th day of Sep- 
teinber, 1537. 

JAMES B. CARTER, [Z. §.] 
In presence of 
Attest, Jaxizs S. Fuiurr, 
Joun R. Sranrorp.” 


Held, That this instrument was not a will. 


In Equity in Richmond Superior Court. Tried before 
Judge Horr, at April Term, 1857. 
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Upon the trial of this case, complainant offered in evidence 
the following instrument in support of her title to the proper- 
ty in controversy, to-wit: 


GrorGIA, Know all men by tiese present, That 
Warren County. J I, James B. Carter, of the aforesaid State 
and county, for, and in consideration of the natural love and 
affection which I bear unto my children—Lazarus Sallis, my 
son-in-law, Martha Jane Carter, Anderson C. Carter, Marcus 
Carter, David Carter, Effe Aun Carter, and Julia Ann Carter, 
and for their better preferment in life and the increase of their 
portion, and also in consideration of the sum of ten dollars 
to me in hand paid by my children above named, at and be- 
fore the sealing and delivery hereof, the receipt whereof I do 
hereby acknowledge, have given, granted, bargained, sold, 
and by these presents do give, grant, bargain and sell, unto 
my children above named, all the property hereafter named, 
to be equally divided between them at my death by three 
disinterested (“persons”) which is as follows, to wit:—one 
negro man named Doss, one named George, Joe, Patrick, 
Moses, Jeremiah, one negro woman Vilet, one Huldah, one 
by the name of Peter, one named Juda, one girl named Eaba, 
one man by the name of Jared: To have and to hold, all 
and singular the property hereby given and granted unto the 
above named children, their heirs, executors, and administra- 
tors forever, as their own proper property; also I do hereby 
appoint Lazarus Sallis, my son-in-law, Guardian for myself 
and children, during my natural life: Nevertheless, if any of 
my children should marry or come of age during my life 
time, then they are to draw their equal shares of my estate 
as heretofore mentioned. 

In witness whereof, I have hereto set my hand and seal, 
this the twelfth of September, one thousand eight hundred and 


thirty-seven. 
JAMES B. CARTER, [Z. 5.] 


In presence of 
Attest, James S. Fuirer, 
Joun R. Sranrorp. 
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GEorGIA, a me, personally came John R. Stan- 
Warren County. J ford, and after being duly sworn, saith that 
he saw James B. Carter sign, seal, and deliver the within in- 
strument of writing, for the purposes therein mentioned, and 
that James S, Fuller was a subscribing witness with himself. 
JOHN R. STANFORD. 
Sworn to and subscribed before me this Sept. 15, 1837. 
Q. L. C. Frankuin, J. 1. C. 
Recorded 15th Sept., 1837. 
JOHN MOORE, Clerk. 


To which being admitted in evidence, counsel for defen- 
dant objected on the ground that the paper was not a deed, 
but a testamentary paper, and had not been probated and ad- 
mitted to record in the Court of Ordinary. After argument 
had, the Court sustained the objection, and excluded the in- 
strument. To which decision counsel for complainant ex- 
cepted, and now assigns said ruling as error. 





Miitters & Jackson; and E. H. Porrte, for plaintiff in 
error. 


Goutp, for defendant in error. 


By the Court.—Bennine, J. delivering the opinion. 


Was the instrument made by James B. Carter, a will, or a 
deed? The Court below held that it-was a will. 

An instrument is a will, if itis not to take effect until after 
the death of its maker; a deed if it is to take effect before his 
death. 

Whether an instrument is to take effect before the death of 
its maker, or not until afterwards, depends on his intention. 
If his intention is, that the instrument shall take effect before 
his death, the instrument will take effect before his death ; 
if his intention is, that the instrument shall not take effect 
until after his death, the instrument will not take effect until 
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after’ his death. This will be so, provided, that there is not 
som+thing in the law,to say that] the instrument shall not 
take effzct according to the intention of its maker. 

In respect to the present instruament—whether the inten- 
tion of its maker was, that it should take effect before his 
death, or not until,afterwards—there is nothing in the law to 
say, that the instrument should not take effect according to 
that intention, 

The wards of an instrument are what we are mainly to 
regard, when we set about seeking what its author’s intention 
was in making the instrument; and. those words are to be 
taken in their usual acceptation, unless there.is some extra- 
ordinary reason forbidding them to be so taken. 


There does not appear to be,any,extraordinary reason why 
the words of this instrument should ‘not be taken in their 
usual acceptation. 

The form of an instrument also, {may help to indicate the 
intention of its author. 

The words and the form may both‘point the same way: 
whenever they do, there can_hardly be a doubt, that that is 
the way to go to find the intention. 

Now, the words of this instrument, taken, as they must be, 
in their usual acceptation, show an intention in the maker of 
the instrument to do an act that was to have effect before his 
death. 

“J, James B. Carter,’ “have given, granted, bargained, 
sold, and by these presents, do give, grant, bargain and sell,” 
words found in this instrument, are words which, if 
taken in their usual acceptation, express(a gift to arise imme- 
diately on their utterance. They are words which do this 
with emphasis, when preceded as these are, by such words 
as the following—“and also in consideration of the sum of 
ten dollars to me in hand paid,” “at and before the sealing 
and delivery hereof, the receipt whereof I do hereby acknowl- 
edge,” and when followed by such words as these, “to have 
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and to hold all and singular the property hereby given and 
granted unto” &c. “forever as their own property.” 

“Nevertheless, if any of my children should marry or 
come of age during my life-time, then they are to draw their 
equal shares of my estate as heretofore mentioned.” These 
are the last words of the instrument. And unless the inten- 
tion of the maker of the instrument was such, that the in- 
strument should, or might, take effect during his life-time, 
these words are absurd, not to say contradictory of the 
other words contained in the instrument. But if his inten- 
tion was such, that the instrument should or might take 
effect during his life-time, the words are sensible, and they 
are consistent with all the other words of the instrument; 
and they are reasonable too, as they add a natural provision 
to the instrument. 

The same thing, for the most part, is to be said of the pro- 
vision expressed in these words: “Also I do hereby appoint 
Lazarus Sallis, my son-in-law, guardian for myself and chil- 
dren, during my natural life.”’ True, this provision may be 
void of itself; but then even a void provision in an instru- 
ment, may serve as some index of intention. 

Consulting, then, the words of this instrument, the conclu- 
sion to which we must come, is, that it was the intention of 
the maker of it, James B. Carter, that it should take effect be- 
fore his death. 

What says the form of the instrument? 

The form of the instrument is that of a deed, and not that 
of a will: “Know all men by these presents ;” “in considera- 
tion of the sum of ten dollars” “paid,” “before the sealing 
and delivery hereof;” “to have and to hold;” “in witness 
whereof, I have hereunto set my hand and seal:” these are 
all features appropriate to a deed, and not features appropri- 
ate to a will. 

The form of the instrument being that of a deed, anda 
deed being an instrument to take effect before the death of 
its maker, the form helps the words, in the matter of showing 
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that it was the intention of the maker of the instrument, that 
it should take effect before his death. 

The words, and the form, then, concur in saying, that this 
was his intention: a part of the words would be absurd ‘and 
void, if this were not his intention. 

This being so, the conclusion must be, that this was his 
intention. But if this was his intention, then the instru- 
meut was not a will, it was a deed. 

We think, therefore, that the instrument was not a will, 
but was a deed. 

In this opinion, we are more or less supported by, Cumming 
vs. Cumming, 3. Kelly 484; Jackson vs. Culpepper, do. 569; 
Spalding vs. Grigg 4. Ga. 84; Robinson vs. Schley, 6. Ga. 
526; McGlawn vs. McGlawn, 17. Ga. 234; and are not, as I 
think, opposed by Dudley vs. Mallory, 4. Ga. 52; Crary vs. 
Rollins, 8. Ga. 450; Simms vs. Arnold, 10. Ga. 506; Well- 
born vs. Weaver, 17. Ga. 275; or by any other case. 

It is true, that in this instrument there is to be found this 
language ; “‘have given,” &c.,and “do give,” &c., “unto 
my children above named, all the property hereafter named, 
t> be equally divided between them at my death.” 

But the words “at my death,” refer to the time when the 
division of the property among the children was to take place ; 
not to the time when the /i¢/e to the property was to vest in 
the children. Such would have been the case, even if the 
words had been, “to be paid,” or delivered, at my death, in 
stead of being merely, “to be divided” at my death. “When 
a legacy is given to a person éo be paid, or payable at, or when 
he shall attain the age of twenty-one, or at a future defi- 
nite period, the interest in the legacy shall be consider- 
ed to be vested in the legatee immediately upon the tes- 
tator’s death, as debitum in presenti solvendum in futuro, 
the ¢ime being annexed to the payment, and not the gift of 
the legacy.” 1. Rop. Leg. 376. 

Suppose the words had been, not “ at my death,” but at the 
death of 4. B. Can there be a doubt, that the gift would 
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not t have vested in the children before the death of A. B.? 
and between “at my death,” and “at the death of #2 B,” 
what is the difference? “If at the death of 2. B.,’ would 
not prevent the gift from vesting before the death of A, 
B., why should “at my death,’ prevent the gift from vest- 
ing before my death. 

This instrument is such, that it will be good, whether con- 
sidered as a will, or as a deed, It, unquestionably, has the 
form of a deed. To make it a will, therefore, we should 
have to do violence at least to its form. But what reason is 
there to justify us in doing violence, even to so unimportant 
a thing as its form? It will be equally good if we respect 
its form, and say it is a deed. In short, there is no room in 
this case, for the maxim, that words may be strained, if strain- 
ing them is necessary, uf res magis valeat quam pereat. 

There ought to be a new trial. 


Judgment reversed. 





No. 7.—Tue Bank or Savannaug, plaintiff in error, vs. TaR 
Prianters Bank, ef al, defendants in error. 


{1.] If an insolvent debtor, preferring one creditor to the others, divides the 
debt which he owes to that cred‘tor, into smaller debts, so that they shall be 
within the jurisdiction of a Court in which a judgment may be obtained on 
them that shall be such as to give that creditor an advantage over the others, 
the debtor does what is not unlawful. 

{2.] The Act of 1820, “to regulate the mode of prosecuting actions against con- 
tractors and copartners, in certain cases,” applies to the city Court of Savan- 
nah. 


Motion to distribute Funds, in Chatham Superior Court, 
Decision by Judge FLemine, May Term, 1857. 











SAVANNAH, JUNE TERM, 1857. 





The Bank of Savannah vs. ‘The Planters Kank et al, 





Statement of facts agreed upon by counsel. 
The plaintiffs brought their action in Chatham Superior 
Court against the defendants as co-partners—Heman A. Crane 
and Lewis W. Wells acknowledging service in Chatham coun- 
ty; and Richard Curd, the third co-partner, acknowledging 
service on second original sued out for Bibb County—and at 
the present term obtained judgment for $10,000. Summons 
of garnishment was served on Scranton, Johnson & Co., and 
they now bring iuto Court, under their return, $3,440. 

After suit brought and garnishment served as above stated, 
the defendants being indebted to the Planters Bank, and the 
Merchants and Planters Bank, each in large sums of money, 
with the knowledge and consent of said Banks, divided the 
debts into sums of $500 each, so that suits could be brought 
on them to the city Court of Savannah, and judgments ob- 
tained at the then next term of said Court; on the 14th of 
January, 1857, they gave their promissory notes, payable one 
day after date, to their own order, and by them endorsed and 
delivered to said Banks for the amount of their indebtedness, 
On the 19th of January, the said Banks being the real owners, 
but using the name of Hiram Roberts, Isaac W. Morrell, G. 
Foote, Hugh W. Mercer, George W. Wylly, George W. An- 
derson, and the Planters Bank of the State of Georgia, 
brought seven several suits to the Febuary Term, 1857, of the* 
city Court of Savannah, describing the co-partners, Heman 
A. Crane, Lewis W. Wells, and Richard Curd, as of said 
city, the two former being actually residents of Savannah, 
but the said Richard Curd, being then and at the time of suit 
brought by the Bank of Savannah, a citizen of Georgia, resi- 
dent in Bibb County, though not known to be so by the 
Banks last sueing. On these suits Heman A. Crane and 
Lewis W. Wells acknowledged service in person and a re- 
turn was made by the Sheriff of the city Court that Richard 
Curd was not to be found in his bailiwick:—judgments were 
rendered on said seven suits, February 2d, 1857, to bind the 
individual property of Heman A. Crane and Lewis W. Wells, 
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and the co-partnership property of Crane, Wells & Co. It is 
admitted that these suits were brought in the city Court, with 
reference to the fund which had been stopped by Garnish- 
ment, and for the purpose chiefly of claiming this fund by 
prior judgments ; but the judgments were founded upon dona 
Jide debts, intended to bind all the property of the defendants 
according to luw, and to be used and controlled by the plain- 
tiffs without any reservation whatever. The fund paid in by 
the Garnishees is now claimed by these judgments. 

Upon this statement of facts the question of distribution 
is submitted to the Court, with leave to either party to car- 
ry up. 

LLOYD & OWENS, 
Attorneys for Bank of Savannah, 


LAWTON & BASINGER, 
Attorneys for other parties, 


The facts being thus agreed upon and submitted, the pre- 
siding Judge decided that the judgments obtained in the city 
Court were good, and being of prior date to the judgment of 
the Bank of Savannah, took the whole fund to the exclusion 
of that judgment, and ordered the same to be distributed and 
paid out accordingly. 

To which order and decision the Bank of Savannah ex- 
cepted. 


Lioryp & Owens, for plaintiff in error. 


Lawton & Basrnecer, for defendants in error 


By the Court.—Bennine, J. delivering the opinion. 


The question is, which ought to have the money, the Bank 
of Savannah, or the Planters Bank, and the Merchants and 
Planters Bank ? 
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There is no question, that it is the latter that should have 
the money, if their judgments are valid. 

Are their judgments valid ? 

The judgments are for $500 each; and each of them is 
is founded on a note of $500. Thecommon debtor, Crane, 
Wells & Co. owed each of these two Banks, a debt much ex- 
ceeding $500. These two large debts, the two Banks and 
Crane, Wells & Co., divided into smaller debts, viz: debts of 
$500, and it was to secure these smaller debts, that the notes 
aforesaid, on which the judgments are founded, were given. 

This division of the two large debts was made after ser- 
vice of the garnishment issued by the Bank of Savannah, 
and was made in order to enable the other two banks to sue 
in the City, and thus to enable them to get judgments before 
the Bank of Savannah could get a judgment. In short, the 
division was made because the common debtor preferred his 
creditors—the Planters Bank, and the Merchants and Planters 
Bank—to his creditor, the Bank of Savannah. 

Is such a preference lawful? If so, it cannot be a cause of 
rendering the judgments of the two former Banks invalid, 

By the old law debtors might make preferences, among 
their creditors, without limit. Therefore, by .the old law, 
debtors might make such a preference as that made by this 
debtor. 

All of the old law, except such as may have been repealed, 
is still in force. 

The twenty-seventh section of the Judiciary Act of 1799, 
is as follows: “ No confession of judgment shall hereafter be 
entered up, but in the county where the defendant or defenc. 
ants may reside, or unless the cause has been regularly sued 
out and docketed in the usual way as in other cases, nor 
until such cause be called in its order for trial.” 

This section, doubtless repeals a part of the old law; but 
it does not repeal the part which sanctions such a preference 
as that in question in the present case; for it does not say that 
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it repeals that part, and it is not necessarily repugnant to that 


part. 
The same may be said, mutatis mutandis, of the Act of 


1818, to prevent insolvent debtors from making “ assignments 
or transfers of property,” to a portion of creditors to the ex- 
clusion and injury of the other creditors.” 

Neither this Act then, nor the twenty-seventh section of 
the Judiciary Act, repeals that part of the old law, which 
sanctions the preference made by this debtor. 

It was not,insisted, thatthere is any other law, that does, 

It follows, therefore, that that part of the old law is still in 
force. 

And such is the conclusion to which this Court came, in 
Lavender et al. vs. Thomas et al. 18 Ga. 668. 

[1.] There is nothing, then, in this division of the large 
debts, to render the judgments invalid. 

These judgments were judgments rendered by the City 
Court of Savannah, The judgments were rendered in suits 
brought against a partuership, consisting of three persons, 
Crane, Wells and Curd. Of these persons, Crane and Wells 
resided in Savannah, and they acknowledge service of the 
suit; Curd resided in Macon, and as to him, the Sheriff re- 
turned that he was not to be found in his bailiwick. The 
judgments were against the individual property of Crane & 
Wells, and against the property of the partnership. 

Did the fact that Curd:resided out of the city of Savannah, 
and was not served, render these judgments invalid ? 

It did not, if the Act of 1820, “to regulate the mode of 
prosecuting actions against contractors and copartners, in cer- 
tain cases,” applies to the city Court of Savannah. This is 
admitted. 

Does that Act apply to the city Court. 

It is sufficiently general in its terms to apply to that Court. 

It is a highly remedial Act. 

It certainly, therefore, ought as well to apply to that Cour, 
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as to any Court, unless there is some special cause to prevent 
it from applying to that Court. 

We know of no such cause. 

There is a fact which, perhaps, may be a cause why the 
Act should especially apply to that Court. The city Court of 
Augusta is, in all respects, a similar Court to the city Court 
of Savannah. The city Court of Augusta was organized by 
an Act passed in 1817; and therefore, passed before this gen- 
eral Act of 1820. In that organizing Act, there is provision 
made for the city Court of Augusta, similar to the general 
provision contained in the Act of 1820. Indeed, the provis- 
ion in the Act of 1820, was, it is probable, taken from that 
contained in that organizing Act. 

Now, the city Court of Savannah was organized by an 
Act passed after the Act of 1820. That Court, being like 
the city Court of Augusta, as much needed a provision of 
this sort as the city Court of Augusta could need it. Why 
then was it not specially given to that Court in the organic 
Act in the same way in which it had been given to the city 
Court of Augusta in its organic Act? There was at that time, 
no necessity that it should be so specially given: the general 
provision contained in the Act of 1820, then existed: That 
sufficed. What other answer than this can there be? 

And this answer corresponds with what, no doubt, ;has 
been the contemporaneous view of the remedial powers of 
the city Court of Savannah. 

[2.] We may at least say, that we know of no special 
cause sufficient to take the city Court out of the general 
terms of the Act of 1820. 

But if there is no such cause, then there is nothing in the 
fact aforesaid, as to one partner’s non-residence and non- 
service, that can render the judgment invalid. 

But even if it were so, that the Act of 1820 did not apply 
to the city Court, would it follow, that these judgments are 
void ? 

That it would, is anything but certain. 
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The two served defendants made no objection to the want 
of service on the third: they suffered judgment to go against 
them. 

If two out of three partners, or joint contractors, are sued, 
the common law says, that they must plead the non-joinder 
of the third, else judgment may of right go against them. 
But if all three are sued, and only two served, can it make 
any difference? Must it not be equally true, that the two 
must plead, or at least in some way insist upon, the non- 
service of the third, in order to prevent judgment from going 
against them ? 

And the common law is what governs, in this respect, in 
the present cast. The part of the Constitution relating to the 
place in which cases are to be tried, does not apply to corpo- 
ration Courts, 

Upon the whole, we may say that we know of nothing 
that should render these judgments void. 

So the judgment of the Court below_is to be affirmed. 


Judgment aflirmed. 


No. 8.—Matruew W. Bunn, adm’r, plaintiff in error, vs, 
Moses L. Bunn, e¢ al. defendants in error. 


An instrument was in substance as follows: This indenture made this 1st April, 
1815, between Civility Bunn of the one part, and Mathew W. Bunn of the 
other, witnesseth, that said Civility, in consideration of her love for her 
son said Mathew, and of five dollars to her in hand paid by him, has given, and 
granted, and does by these presents, give and grant, to said Mathew, all that 
tract of land lying, &c., one negro Matilda, one negro Edmund, one negro 
Rhody, and all of her stock, plantation tools, and household and kitchen tur- 
niture ; and that she reserves to herself her right to said property during her 
life; and that afier her death, said Mathew is to have and to hold the said 
property, to him, his heirs and assigns, forever, in fee simple; and that she 
warrants the property to said Mathew, against herself, and against all other 
persons whatever. 

Held, That this instrument was not a will, but was a deed. 
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In Equity, in Burke Superior Court. Decision by Judge 
Hott, at May Term, 1857. 


This case was heard upon bill and answer. The facts 
and legal questions are sufficiently set forth in the bill of ex- 
ceptions, which is as follows: 


Mathew W. Bunn, admin- | 
istrator, &c., of Civility 
Bunn, plaintiff in error. 

vs. 

Moses L. Bunn, and Pleas- 
ant Pryor in right of his 
wife, Sarah, and the said 
Sarah, formerly Sarah 
Bunn, by her next friend 
and husband, the said 
Pleasant Pryor, defend- 
ants in error. 


+ From the Superior Court of 
Burke County. 





y, 


Be it remembered, that the above named defendants in er- 
ror, filed their bill on the equity side of the Superior Court 
of Burke County, against the above named plaintiff in error 
—which said bill, returnable to November Term, 1855, of 
said Court, called upon the said Mathew W. Bunn for an ac- 
count of the estate of his said intestate. The answer of said 
Mathew W. Bunn was duly filed, alleging that he had fully 
accounted with complainants for all their distributive shares 
of his intestate’s estate, and insisting that all the lands, goods, 
and chattels set forth in complainants’ bill and charged to be’ 
a part of his intestate’s estate, and which had not been by 
him accounted for, were the individual property and effects 
of him the said Mathew W. Bunn, and that he claims the 
same under an instrument in writing made by said Civility 
Bunn, a copy of which was annexed to his said answer, and 
which is in the words and figures following to-wit: 


VOL, XxII. 33. 
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Groreia, This Indenture, made the first day of April, 
Burke County ) in the year of our Lord one thousand eight 
hundred and forty-five, between Civility Bunn, of said coun- 
ty and State, of the one part, and Mathew W. Bunn, son of 
the said Civilty Bunn of the same place, of the other part, 
witnesseth, that the said Civility Bunn, for and in considera- 
tion of the natural love and aflection which I have, and bear 
to my said son Mathew W. Bunn, and for and in considera- 
tion of the sum of five dollars cash in hand paid by the said 
Mathew W. Bunn, the receipt whereof is hereby acknowl- 
edged, have given and granted, and do by these presents give 
and grant unto the said Mathew W. Bunn, his heirs and as- 
signs, all that tract of land situate, lying and being in the 74th 
district of the county of Burke, the place whereon I now re- 
side, containing five hundred and sixty acres, be the same 
more or less, one negro woman a slave by the name of Ma- 
tilda aged about forty years, one negro boy Edmund aged 
seventeen years, a negro girl Rhody aged fourteen years, with 
all of my stock of every name and description, plantation 
tools, household and kitchen furniture. I, Civility Bunn, re- 
serve to myself my right to said described property during of 
my life, after which Mathew W. Bunn to have and to hold 
the afore described [property to him, his heirs and assigns 
forever, in fee simple. And the said Civility Bunn for herself, 
her heirs, executors and administrators, the said given and 
granted property unto the said Mathew W. Bunn, his heirs 
and assigns, will warrant and forever defend the right and 
title thereof, against themselves, and against the claim of all 
other persons whatever. 

In testimony whereof, the said Civility Bunn hath hereun- 
to set her hand and affixed her seal, the day and year first 
above written. CIVILITY BUNN, [Z. S.] 


Signed, sealed and delivered in presence of us, 
Jaterlined before signed. 

Joun ©; C. Lanz, JEP. 

Joun T. Brown. 
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At November Term, 1856, an order of Court was passed, 
of which the following is a copy, after stating the case: 

“ The answer of the defendants having been duly filed, par- 
ties consenting: J¢ is ordered, That the legal points invol- 
ved in said cause, namely, whether the deed (a copy of which 
is annexed to defendants’ answer,) from Civility Bunn to de- 
fendants, is a deed or testamentary in its nature, and whether 
or not a subsequent deed executed by the said Civility Buna 
to A. Porter, Trustee, and witnessed by the defendant, is ad- 
missible as evidence to show, that said paper was not intend- 
ed as a deed, but was intended to be a will?—be argued at 
chambers, with the right to either party dissatisfied with the 
decision, within thirty days after such decision is made, to 
except to the same.” 

After argument, the Court took time to consider, and at 
May Term, 1857, of said Court, rendered its decision hold- 
ing said instrument to be a will. 

Whereupon, the said Mathew W. Bunn excepted to said 
decision, and now within thirty days of its rendition presents 
this his Bill of Exceptions, and prays that the same may be 
certified according to law. 





~~ 





Mitters & Jackson, for plaintiff in error. | 


Jones & Srurees, for defendants in error. 


By the Court.—Bennine J. delivering the opinion. 


Was the instrument made by Civility Bunn, a will, ora 
deed ? The Court below held that it was a will. 

We think it was a deed. If it differs in any essential res- 
pect from the instrument in the case of Watson vs, Watson, 
decided at this Term, the difference does not make in favor of 
its being a will. 

It is true, that in that instrument, the last clause was one 
which contemplated a division of the property in the life- 
time of the author, as a possibility ; but it is also true, that 
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in-this instrument, the last clause is a clause of warranty ; 
and a clause of warranty is, perhaps, as incompatible with 
what is a will, as such a clause as that is. 

Then, in ¢Ais instrument there is a disposition made of 
land, and the instrument has but two witnesses to it. To 
say that this instrument is a will therefore, is to say that it 
shall be void so far as this disposition is concerned. And if 
it be true, that we are at liberty to strain an instrument, when 
by straining it we can prevent it from being void, how much 
more true must it be, that we are not at liberty to strain an 
instrument, when by straining it we render it void. 

Referring to Watson vs. Watson, decided at this term, we 
say, that we think, that the Court below erred in holding this 
instrument to be a will. 

A new trial, therefore, must take place. 


Judgment reversed. 





No. 9.—Hanp, WituraMs & Co., plaintiffs in error, vs. GREEN- 
VILLE & SampLe, defendants in error. 


[1.] A. Sheriff after having retired from office may he ruled, 


[2.] But he cannot move to re-instate a case to which he is no party, whieh has 
been dismissed by the Court. 


Assumpsit, in Chatham Superior Court. Decision by 
Judge Fiemrine, at May Term, 1857. 


The plaintiffs, Hand, Williams & Cc.,sued out bail process 
in assumpsit against Charles E. Greenville and William T. 
Sample, partners in trade, under the firm of Greenville & 
Sample, for the sum of $635 36, alleged to be due on account, 
to which was attached an affidavit for bail. 
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The Sheriff arrested Greenville, who gave bond with M, 
J. Reily surety, for his appearance, &c., and made the fol- 
lowing return: 

“GerorGia, CuaTuoam Country, 
Sherifi’s Office, May 15th, hid 

I have arrested Charles E. Greenville, one of the defend- 
ant’s, and served him with a copy of the within, and taken 
bond in terms of the law. 

A, THOMAS, Sheriff, C. C.” 


No mention or return was made as to the other defendant, 
Sample. Upon the call of the case for trial, defendant’s 
counsel moved to dismiss the action, on the ground that the 
service and return made by the Sheriff was illegal. The 
Court granted the motion, and dismissed the suit. 

Afterwards, at the May. Term, 1857, of Chatham Superior 
Court, the plaintiffs, by A. H. H. Dawson, their attorney, made 
a motion to set aside the order dismissing the cause, and to 
reinstate the same on the docket, and to grant leave to the 
said Sheriff to amend his return. 

Thomas who had executed the process and made the return, 
had gone out of office, and he was not Sheriff at the time 
this motion was made to allow him to amend the return. 

Judge Fiemine refused the motion to amend, and order- 
ed the suit to be dismissed, and the bail to be discharged. 
Counsel for the plaintiffs excepted. 


A. H H. Dawson, for plaintiffs in error. 


Gorpon, for defendants in error. 


By the Court.—McDona np, J. delivering the opinion. 


The motion made by the late Sheriff to reinstate the dis- 
missed case, and amend his return thereto, was refused by 
the presiding Judge, because, having gone out of office, he 
was not subject to the rule of the Court, and the cases of 
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Hopkins vs. Burch, 3. Kelly 225, and Jessup vs. Gragg, 12. 
Ga. R. 263, are relied on as precedents. Those were cases of 
constables. 

[1.] It was certainly the duty of the Sheriff to have made 
the return to the petition and process as to the party not serv- 
ed. It was the plaintiffs right to have it, and if he refused 
to make it, he was unquestionably subject to be ruled. The 
Act of 1813, Cobb, 202, declares that “all Sheriffs, Coroners 
and Clerks, of any of the Courts of this State, shall at any 
and all times be subject to the order and rule of said Courts, 
after they have retired from their respective offices, in such 
cases and in like manner as they would have been had they 
remained in office.” Tiiis act continues him in office, so far 
as to subject him to rule, at the instance of any party whom, 
by official negligence or misconduct, he may have injured, 
and all acts which he does by order of the Covrt he performs 
under his official obligation. 


[2.] But that was not the question in thiscase. The Sher- 
iff moved to re-instate a case which had been dismissed by 
order of the Court, and to amend his return. 

He was no party to the suit. The case was out of Court, 
and he had no right whatever to move in it. 


The judgment of the Court below must be affirmed. 





No. 10.—Joun McPuenrson, plaintiff in error, vs. Toe State, 
defendant in error. 


{1.] Dying declarations of belief, are not admissible as evidence. 


{2.] The jury being the judges of the law, and the fact, are not bound to go by 
the charge which the Court makes, as to what is the law, unless the charge 
truly states what the law is; and whether the charge does that or not, the 


jury have the right to decide. 
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{3.] Although a witness may be impeached, and may not afterwards be corrobo- 
rated, yet, it must be a question for the jury, whether he és not stil} to be be- 
lieved, notwithstanding tne impeachment. 


[4.] A threat made by a man when under excitement, is not of as much 
weight, as one made by him when not under excitement; but the difference 
in the weight of the two threats, is a question for the jury, not for the Court 


[5.] If a threat is equally susceptible of two constructions, the one in favor of 
the hypothesis of innocence, is the one that ought to be adopted. 


{6:) If a man, though intending to commit an unlawful act, abandons his intetit 
to do so, and afterwards by accident kills a man, the killing is not murdet; 
nor is it involuntary manslaughter in the commission of an unlazzful act. 


[7.] Notice to A. cannot, in general, operate against B., so as to make B. a érim- 
inal, unless the notice has come to B’s knowledge. 


{8.] The owner has the right to shoot a person who is a burglar, ora person whom, 
on sufficient grounds, he believes to be a burglar; and the person seizing 
the owner’s gun to prevent being shot, does not deprive the owner of this 
right, unless the person surrenders himself. 


Murder, in Appling Superior Court. Tried before Judge 
Cocuran, at May Term, 1857. 


John McPherson was indicted for the murder of Jamés 
Carter. The killing took place in the county of Appling, on 
the night of the 22d January, 1857. 

The prisoner pleaded not guilty. After the testimony was 
closed, and the charge of the Court given, the jury retired 
and returned a verdict of involuntary manslaughter in the 
commission of an unlawful act. 

The prisoner moved for a new trial; which motion thé 
Court refused, and his counsel thereupon excepts, and tendeéfs 
his bill of exceptions. 

The substance of the evidence, and all the grounds of @x- 
ception, are so fully stated and set out in the decision of the 
Court, that it is unnecessary to re-state them here. 

The facts of the case, and the legal questions made and 
adjudicated, will fully appear from the following opinion. 


GavLpEn, for plaintiff in error. 


Soricrror Generat & T. T. Lona, for the State. 
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By the Court.—Bernnine, J. delivering the opinion. 


The substance of the testimony in this case, it being a 
murder case, seems to have been as follows: 

On the 22d of January, 1857, a number of persons were 
at McPherson’s (who was the party indicted,) to assist him 
in moving a house. Among them were Carter, Spence, and 
Leggett; Carter being the man killed. At some time in the 
day, two gallons of liquor were procured, a part or the whole 
of which, was drunk up by the company. The drinkers be- 
came much excited, if not intoxicated, by the liquor, and, in 
consequence, behaved themselves in a noisy, rude, and dis- 
orderly manner. The job of moving the house was finished 
sometime before night. The company had dinner, and the 
dinner was at a late hour. The company did not leave af- 
ter dinner. McPherson went to bed. The company still 
stayed. They “danced about;” they sang; some ‘of them 
overturned a bench to the hazard of a child; two of them, 
Spence and Leggett,fanfhour and a half or two hours in the 
night, went into the smoke- house to get something to eat, 
first having told Mrs. McPherson that they intended to do so, 
to which she made no reply. Whilst in the smoke house, 
they made a noise—a board fell. The noise attracted the at- 
tention of McPherson; he got out of bed, remarking, that 
“he would kill some of them;” took down his gun, and 
went into the yard. Spence and Leggett hearing his threat, 
and hearing him take down his gun, ran out of the smoke 
house, Spence ahead. McPherson was then in the yard. 
Spence ran by him, and as he did so, McPherson snapped 
his gun at him. 

It does not appear that Mrs. McPherson communicated to 
Mr. McPherson what Spence and Leggett had told her. The 
night was dark, clear and cold. Carter was standing in the 
dark when shot. 

What happened then, was, according to the testimony of 
the State, this: Leggett, who was running close behind 
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Spence, when the gun snapped, caught the gun about mid- 
way of the barrel and asked McPherson “what in the world 
he meant?”” To which McPherson replied, “what in the 
hell were you in the smoke house for??? McPherson ran 
back, holding the gun, and “kept jerking” it, until he got 
one step on the door. He “kept jerking” it, and then it 
went off and killed Carter, who was standing off in the yare- 

Leggett, (one of the State’s witnesses,) swore that he caught 
the gun to keep McPherson from shooting him; and that 
McPherson tried to take the gun away from him; that he 
was not “jerking” the gun, but that McPherson was; that he 
was holding on to the gun, to keep McPherson from shoot- 
ing him; that when he caught hold of the gun, McPherson 
was five or six feet from the door. 

But, according to the testimony of the accused, what hap- 
pened then was this; McPherson said, “if you dont keep out 
of my smoke-house, I’ll show you.” Leggett said, “I'll 
break your damned head with the gun.” When Leggett 
took hold of the gun, McPherson was going into the house; 
one of his feet being on the door block, and the other on the 
plank. Leggett was trying to get the gun away, and gave it 
a “jerk.” McPherson fell up against the house, and the guu 
went off.” . 

Several witnesses for the State swore, that they would not 
believe the witnesses for the accused. 

A new witness or two for the accused swore, that they 
would believe the witnesses for the accused. 

The counsel for the accused requested the Court to charge: 

Ist. That “the jury are the judges of the law and the facts, 
and are not bound by any charge that the Judge may give.” 

“2d. That McPherson “must have intended to kill some 
one at the time the gun fired. There must be a co-operation 
of act and intention to constitute a crime.” 

“3d. If they believe it to be accidental and not intended 
by prisoner, the prisoner should be acquitted.” 

“That the witnesses who were attempted to be discredited, 
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are still competent, and the jury may or may not believe 
them.” 

4th. “ That unless the jury are satisfied beyond all reason- 
able doubts that the firing of the gun which resulted in Car- 
ter’s death, was the voluntary and individual act of defend- 
ant, done with the intention of killing Carter, or some other 
person, then they ought to find the defendant not guilty.” 

“5th. Thatif the jury believe from the evidence, that if 
the firing off of the gun was occasioned by the struggle be- 
tween the defendant and Robert Leggett for the gun, they 
ought to find the defendant not guilty.” 

“6th. That if the jury believe from the evidence, that the 
firing of the gun when Carter was killed, was not intended 
by defendant, but that th: gun went off by accident, then 
they should find the defendant not guilty.” 

“7th. That if the jury believe that the killing of the de- 
ceased was the result of misfortune or accident, unaccompa- 
nied with any evil design or intention on the part of the de- 
fendant to kill any one when the gun went off, then the jury 
should find the defendant not guilty.” 

“Sth. That if the jury should believe that the firing of the 
gun was the voluntary act of the defendant, still if it was 
fired off without any actual intention on the part of the de- 
fendant to kill Carter, or any one else, then the jury ought to 
find the defendant not guilty.” 

“9th. That a threat made under excitement, no matter 
from what cause this excitement emanated, will not author- 
ize the jury to presume that an act done after that threat was 
made, was deliberately done, and that a threat which accused 
would not have made in his cooler moments, or made under 
excitement of any kind, is entitled to but very little weight.” 

“10th. That where a threat is proven to have been made 
which is susceptible of two constructions, the one an inno- 
cent, the other a criminal construction, that it is their duty 
to give the threat that construction most favorable to the 
prisoner.” 
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Of these requests the Court refused the Ist, the first part 
of the 3d, the 4th, the 5th, the 6th, the 8th, the 9th, and the 
10th: granted the 2d; granted the last part ®of the 3d, but 
with the addition,” that they are competent” (the witnesses 
impeached) “and may be believed if corroborated ;” and 
granted the 7th, but granted it with “comments,” What 
the comments were does not appear. 


The Court then gave the following charge to the jury: 

“That if the pris ner went out of his house with a riotous 
intent of killing Spence, or any one else,’and was foiled in 
this, and any one else was killed by him, though he did not 
intend it, that he was guilty; that if Spence ‘and Leggett 
went into the smoke-house with notice to Mrs, McPherson, the 
prisoner’s wife, prisoner had noright to use a deadly weapon 
on them, it being at most, a trespass. 

“That if Leggett took hold of the gun to protect himself, 
he had a right to do so, and if the consequences were fatal 
to Carter, prisoner was guilty. And that if the prisoner did 
not intend to kill Carter, but went into the yard with evil de- 
sigu towards Spence and intended to kill him, still he was 
guilty. 

“If you believe from the testimony that prisoner was in 
the pursuit of a lawful act, and did not use due caution and 
circumspection he is guilty of involuntary manslaughter.” 


The jury found the accused guilty of involuntary man- 
slaughter in the commission of an unlawful act. 


The accused then moved for a new trial, and on the fol- 
lowing alleged grounds: 

ist. That the verdict was contrary to the evidence. 

2d. That the verdict was contrary to the law. 

3d. That the verdict was contrary to the charge of the 


Court. 
4th. That the Court erred in its charges and its refusals to 


charge. 




























SUPREME COURT OF GEORGIA. 


McPherson vs. The State. 


484 





5th. That the Court erred in ruling out the dying decla- 
rations of the deceased, whick went to show that he said 
that he, deceased, did not believe that prisoner did intend to 
hurt him, 

6th. That the whole charge to the jury was wrong. 

7th. That from the tenor of the Judge’s charges an inti- 
mation was given of what the Judge thought was proved. 
~The Court overruled the motion for a new trial. 


The accused excepted to the judgment overruling the mo- 
tion for a new trial; and he assigns, as errors, that judgment, 
the charges given, the charges refused, and the rejection of 
the dying declarations of Carter, the person killed. 

Was the Court right in rejecting the testimony offered as 
to the dying declarations of Carter. 

[1.] We think so, The “delief”? of Carter could not be 
entitled to more respect than that to which the belief of a 
witness is entitled. 


As to the requests: Is it true, that “the jury are the judg- 
es of the law, and the facts, and are not bound by any 
charge that the Judge may give?” 

The 16th section of the 14th division of the Penal Code, 
is as follows: “On every trial ofa crime or offence contained 
in this code, or for any crime or offence, the jury shall be 
judges of the law, and the fact, and shall in every case give 
a general verdict of “guilty,” or “ not guilty,” and on the ac 
quittal of any defendant or prisoner, no new trial shall on 
any account be granted by the Court.” 

“ Judges of the law and the fact ;’—Can the word judges, 
have one meaning, when taken in connection with the words, 
“of the law,’ and another, and a greater meaning, when ta- 
ken in connection with the words, “and the fact?” Iam 
not able to see how it can. That it must have the same 
meaning, when taken in connection with the one set of 
words, that it must have when taken in connection with the 
other, seems to me most manifest. 
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But the meaning which the word has, when taken in con- 
nection with the words, “and the fact,’ is, at least, that the 
jury shall have the right to decide for themselves what the 
facts are. 

Does it not follow, then, that the meaning which the wie 
has, when taken in connection with the words; “ of the law,” 
must be, that the jury shall have the right to decide for them- 
selves what the law is. Ithinkso, See Ricks vs. The State, 
16. Ga. Rep. 603. Holder vs. The State, 5. Ga. Rep. 441. 


Suppose, however, the Court give a charge, which truly 
states the law, are not the jury bound to go by the charge ? 
Certainly they are; but the reason why they are, is not that 
the charge is the act of the Court, but that the charge truly 
states the law. In such a case, it is, perhaps, hardly proper 
language to say, that it is the charge by which the jury are 
bound. What they are bound by, is the /aw ; but that hap- 
pens to be contained in the charge. 

Practically, however, the difference between being bound 
by a charge which truly states the law, and. being bound by 
the law which the charge truly states is not material. 

[2.] Hence we do not say that the Court was wrong in re- 
fusing the request; it being a request, in one of its parts, 
that the Court would tell the jury, that they were not bound 
by any charge that the Court might give. If the request had 
been, that the Court would tell the jury, that they were not 
bound by any charge of the Court, unlessjthe charge truly 
stated the law; and that whether the charge truly stated the 
law or not, they had the right to decide for themselves: we 
think the request would have been one that ought not to 
have been refused. 

There is a check upon this extensive power of the jury: 
the Court can veto the verdict, and grant a new trial. Ido 
not know of any other. 

The first part of the third request, leaves out of view’ all 
the law relating to involuntary manslaughter. But that is 
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the law most applicable of all tothe case. The Court, there- 
fore, was right in refusing this part of the request. 

The latter part of this request was, for the Court to say, 
that the witnesses whom there was an attempt to impeach, 
were “still competent.” This part the Court gave, but, with 
the a idition, that the witnesses might be believed, if corrobo- 
rated. In this addition, is contained an implication, that the 
witnesses, if not corroborated, were not to be believed. 

But suppose impeaching witnesses themselves to be enti- 
tled to no credit, what then does their testimony amount to? 
Nothing: And therefore, in such case their testimony does 
not weaken the testimony of the impeached witness; but if 
their testimony does not weaken his, it does nothing requir- 
ing his to be corroborated. 

[3.] Although, therefore, a witness may be impeached by 
other witnesses, and may not be afterwards corroborated, yet, 
it must be a question for the jury, whether the impeachment 
has been successful, and therefore, whether the witness is not 
to be believed, notwithstanding the impeachment, 

If this be true, as we think it is, it follows that the Court 
erred in adding what it did to this second part of the request, 

As to the fourth, the fifth, the sixth, and the eight requests ; 
the same may be said of them, that was said of the first 
part of the third. 

As to the seventh—not being able to know what the “com- 
ments” were, we cannot tell whether there was any error in 
them or not, 

[4.] If the ninth request had been, that the Court would 
tell the jury that a threat made by a man when excited, is 
not to have as much weight, as a threat made by the man 
when cool, the request would, doubtless, have been a proper 
one. 

But the question, as to how much less is to be the weight, 
which the threat made under excitement, is to have, is a. ques- 
tion. for the jury. 
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The ninth request sougit to make this a question for the 
Court. 

Therefore, the Court could not be wrong in refusing that — 
request. ° 

[{5.] If the expression in the tenth request, had been, equal- 
ly “susceptible,” the request would have been a request pro- 
per to be granted. The absence of the word, equally, render- 
ed the request one not proper to be granted. This must be 
manifest. If there is a reasonable doubt, the hypothesis of 
innocence, ought to have the benefit of the doubt. 


As to the charges. The first of these was this: “That if 
prisoner went out of his house with a riotous intent of killing 
Spence, or any one else, and was foiled in this, and any one 
else was killed by him, though he did not intend it, that he 
was guilty.” 

[6.] Suppose, after being foiled in the riotous intent, he 
abandoned that iutent, and thenceforth, was free from all evil 
intent, and yet, by accident killed the man, was he guilty? 
In such case, it could not be that at the time of the killing, he 
was engaged in the commission of an unlawfulact. A man 
committing an act, must be acting voluntarily, and a man 
voluntarily doing an unlawful act, cannot be said to be free 
from all evil intent. If then, McPherson, when his gun 
went off and killed Carter, had abandoned, or was free from 
all evil intent, it could not be, that at that time, he was enga- 
ged in the commission of any unlawful act. But unless, at 
the time of the killing, he was engaged in the commission of 
some unlawful act, he could not be guilty of murder, or of 
one species of manslaughter, the one of which the jury found 
him guilty—involuntary manslaughter in the commission of 
an unlawful aet. 

The latter part of the charge, then, should have been quali- 
fied: “Whilst in the prosecution of that intent,” should have 
been inserted—“ And any one else was killed by him,”— 
whilst in the prosecution of that intent—*“though he did not 
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intend it, that he was guilty.” This is what the latter part 
of the charge should have been. 

But does the evidence warrant this charge atall? Can it 
be fairly argued from the evidence, that McPherson went out 
of his house with a riotous intent? To make a riot, there 
must be the joint action of two, or more, persons, The co- 
operation of two, or more persons. If two, or more, men 
beat a third, the offence may amount toariot. But if ¢wo 
men fall to fighting each other, the offence cannot amount to 
ariot. 1. Hawk. C. 65,8.1. Com. Dig. “Forcible Entry,” 
(D. 8.) 

Now are we authorized by the evidence to say, that Mc- 
Pherson, when he went out of the house, did so with the in- 
tention or expectation of co-operating with any body in any 
act of any sort? Was it not peculiarly action “on his own 
hook,” that he sallied forth in pursuit of? 

The next charge is: “That if Spence and Leggett went 
into the smoke house, with notice to Mrs, McPherson the pris- 
oner’s wife, prisoner had no right to use a deadly weapon on 
them; it being at most a trespass ? 

[7.] Notice to McPherson’s wife, was not a fact upon 
which McPherson could act, unless he knew of the notice. 
A man cannot in general, be held accountable as a criminal 
for failing to govern himself by something of the existence of 
which he is ignorant. There does not seem to be any thing 
in the evidence to take the case of McPherson out of the 
general rule. 

Again, suppose the truth to be, that though Spence and 
Leggett notified Mrs. McPherson of their purpose, yet that she 
Jailed to consent that they might accomplish that purpose. 
In that case, there can be no doubt, that the notice would be, 
what would not only be of no avail to the State, but would 
be, what might be of much avail to the accused. If Spence 
and Leggett went into the smoke-house without her consent, 
it might be, that they were burglars or house thieves. And 
it is justifiable homicide to kill, in defending habitation, pro- 





SAVANNAH, JUNE TERM, 1857. 489 


McPherson vs. The State. 








perty, or person, “against one who manifestly intends or en- 
deavors, by violence or surprise, to commit a felony on eith- 
er.” 12. Sec. 4. Div. Code. 

We think, therefore, that the Court should rather have told 
the jury, that the notice to. McPherson’s wife, was not a fact 
that could operate against McPherson, unless he knew of the 
notice. 

The next charge was as follows: “That if Leggett took 
hold of the gun to protect himself, he had a right to do so, 
and if the consequences were fatal to Carter, prisoner was 
guilty.” 

[8.] Suppose that Leggett was a burglar, and being such, 
took hold of the gun to prevent himself from being shot, and 
thatin the struggle for the gun, it went off and killed Carter ; 
would McPherson in that case, be guilty of murder, or man- 
slaughter in the commission of an unlawful act? Is it not 
lawful for the owner to kill a burglar? Most certainly it is. 
See 12. Sec. 4. Div. Code. supra. Does the owner lose this 
right by the burglar’s seizing the owner’s weapons to prevent 
him from exercising the right? Not, it would seem, unless 
the burglar surrenders himself. There may be doubt on this 
point. But this is the best conclusion we can come to, at 
present, on the point. It was not discussed. 

It is true, perhaps, that the evidence hardly justifies the 
supposition, that Leggett was a burglar; but then it is not 
perkaps equally true, that the evidence does not authorize 
the supposition, that McPherson might have believed Leg- 
get to be a burglar. And if McPherson did believe Leggett 
to be a burglar and the circumstances were such, that they 
would have justified a reasonable man in entertaining such 
a belief, then the case, doubtless, was not materially different 
from what it would have been, of Leggett had really been a 
burglar. . 

We think then, that this charge should have been somewhat 
qualified ; so qualified as to become this: that if Leggett was 
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nota burglar or house thief, nor believed, on sufficient grounds 
to be one, by McPherson, then if he Leggett seized the. gun 
merely to protect himself, he did but what he had the right to 
do; and if the consequences were fatal to Carter, McPher- 
son was guilty. 

This charge was amiss too, by being deficient. A part 
of the evidence went to show, that Leggett’s object in seiz- 
ing the gun was not defence but offence, was, to get posses- 
sion of the gun, and break McPherson’s head with it. And 
the charge to have been full, ought to have stated the law 
applicable to this part of the evidence. Doubtless, the Court 
will supply the deficiency on the new trial. 

The next charge was as follows: “ And that if the prison- 
erdid not intend to kill Carter, but went into the yard with 
evil design towards Spence, and intended to kill him, still he 
was guilty.” 

This charge labors under :nuch the same objection, as that 
which the first charge was found to labor under, 

Suppose the fact to have been, that McPherson had aban- 
doned his intention to kill Spence, (if such an intention had 
ever been his,) before the killing of Carter happened: In that 
case, it is manifest that the previous existence of such in- 
tention, could not be a fact to affect at all the question of his 
guilt or innocence, 

In such case McPherson in struggling to retain his gun, 
would be in the commission of a Jawful act, and whether 
thé accidental homicide would be justjfable homicide, or in- 
voluntary manslaughter, in the commission of a lawful act, 
would depend on, whether in the struggle for the gun, he 
used due caution and circumspection. The homicide could 
not be of any higher grade. 

This charge, then, ought to have been qualified in the man- 
ner indicated with respect to the first charge. 

The next charge was right. Nothing was said against it 
in this Court. 
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As to the motion for a new trial: 

In disposing of the exceptions already disposed of, we 
have disposed of al] the grounds of this motion, except the 
seventh. 

That ground, we do not think true in point of fact. 

A new trial must be had; the grounds have been pointed 
‘ out in the course of this opinion. 


Judgment reversed 





No. 11.—Hemricx Mexrx, (next friend,) plaintiff in error, vs. 
Francis T. Horton, defendant in error. 


{1.] An instrument was in substance as follows: This Indenture, made, &c. 
between John Taylor, Sr., and Sythia Meek, his daughter, witnesseth, that 
the said John, forthe love which he has for his said daughter, hath given, 
granted, and conveyed, and does by these presents, give, grant, and convey 
to the said daughter, and her children, free from all disposition of her present 
orany future husband. the following property, to-wit: Toby, Piety, and Mari- 
ah, negroes, a fourth part of his stock of cattle, one colt, one mare, one filly, 
one sucking colt; the mare and colt only during his life, after which they are 
to be divided among all of his children; (also two beds, bedsteads and furni- 
ture, during his life, after which they are to be divided among all his children: 
he was to have the use, and control of Piety and Mariah during his life, and 
at his death, they were to belong to his daughter as aforesaid ; to have and to 
hold said bargained property and its increase to her, and all the children, to- 
gether with all the right and title thereof, to her, and their own use, benefit, 
and behoof, forever. In testimony whereof, he thereunto set his hand, and 
affixed his seal. 

his 
JOHN * TAYLOR. 
mark. 
Signed, sealed, and delivered in the presence of 
, Ino. Taytor, > 
Jas. TayLor, 
NatuaniEL T. Hoxton, J P. 


Held, That the instrument was a deed, and not a will. 

(2) ‘The ‘sayings of a person, that are against his interest, are good as evidence 
against him, and those claiming under him by-a title created subsequently to 
the sayings. 
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Trover,in Ware Superior Court. Tried before Judge Coca- 
‘RAN, at December, Term, 1856. 


This was an action of Trover by Hemrick Meek, (as the 
next friend of his wife, Sythia Meek and her children) against 
Francis T. Holton, fir the recovery of a negro woman named 
Piety, and her two children. 

The defendant pleaded: 

ist. The general issue. 

2d. The statute of limitations. And 

3d. That he he held said negroes as the executor of the 
last will and testament of John Taylor, deceased, to whom 
they belonged at the time of his death. 

Upon the trial, on the appeal, plaintiff proved that the wo- 
man Piety, formerly belonged to John Taylor, iow deceased. 
‘That in the Spring of 1850, John Taylor made a division of 
his property amongst his children, and executed to them res- 
pectively conveyances of the property thus given—and that 
amongst the property given to his daughter Sythia Meek, was 
the negro Piety. That hetold his daughter to take the ne- 
groes home, pay their taxes and take care of them. That 
he reserved to himself the right tocall on Mrs. Meek for the 
use of Piety whenever he wanted her to work for him, or to 
hire her out to raise a little money. That said negro was on 
the same day carried to plaintiff’s and there remained for sev- 
eral months and that John Taylor, who was an old man, 
about eighty years old, about the same time went to live with 
his daughter Mrs. Meek, where he resided until the fall, when 
he returned to his old place, and took Piety back with him. 
He remained at the old homestead until 1854, in possession 
of Piety, when he was carried or removed by defendant who 
was his son-in-law, to his residence in Ware county, and 
shortly afterwards, the woman Piety and children were re- 
moved aud remained there until John Taylor’s death, which 

occurred sometime in the year 1854, at the house of defend- 


-ant in Ware county. 
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All the testimony of the witnesses, as to sayings and ad- 
missions of old John Taylor relating to the gift of the negro 
to his daughter, made at any other time than while said ne- 
gro was in her possession, were rejected and excluded by the- 
Court: and to which ruling plaintiff’s counsel excepted. 





The following instrument of writing was then offered by 
plaintiff, to the introduction of which, defendant objected, on: 
the ground, that the writing was a will and notadeed. The 
Court sustained the objection, and ruled out the paper; and 
plaintiff excepted. 


The following is the paper excluded : 


STATE OF am This Indenture, made this the 10th 

Appling County. J day of April, in the year of our Lord, 
eighteen hundred and fifty, between John Taylor, Sr., of said 
county and State of the one part, and Sythia Meek, daughter 
of the said John, and wife of Hemrick Meek, of the same 
place, of the other part: Witnesseth, That the said John 
Taylor, for and in consideration of the natural love and affec- 
tion which he has and bears to his said daughter Sythia 
Meek, hath given and granted and conveyed, and does by 
these presents, give grant and convey unto the said Sythia 
Meek and all of her children, free from all disposition of her 
present or future husband, the following property, to-wit: My 
negro man Toby about twenty-two years of age, and my ne- 
gro woman Piety about eighteen years of age, and my negro 
woman Mariah about fourteen years of age, and one-fourth 
part of my stock of cattle, besides them I have given to my 
son James, marked with a crop and split in one ear, hole and 
underbit in the other, branded thus, J. T.; and one sorrel 
colt one year old, and my sorrel mare Pol about eight years 
old, and one sucking colt; the last named mare and colt I 
only give during my life-time, and at my death to be sold 
and divided between all of my children: And I also give to 
my daughter Sythia two beds and bed-steads and furniture 
during my life-time, and at my death to be divided between 
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all my children. The two negro girls Piety and Mariah, 
which I have given to Sythia Meek, I am to have the use 
and control of during my life-time, and at my death to be- 
long to said Sythia Meek as aforesaid: To have and to hold 
said bargained property, and its increase, unto her the said 
Sythia Meek, and all her children, together with all and sin- 
gular the right and title thereof, to her and their own proper 
use, benefit and behoof forever, in fee simple. In testimony 
whereof, the said John Taylor, Sr. hath hereunto set his hand 
and affixed his seal, the day and year first above written. 
his 
JOHN » TAYLOR, Sen’r. 
mark. 


Signed, sealed and delivered in the presence of 
Joun TAYLor, 
James TAYLoR, 
NaTHAnNIEL J, Hoxton, J. P. 


Spent, \ Clerk’s Office. 
Appling County. 


Recorded the above and foregoing deed in book C, on pa- 
ges 206 and 7, this 4th day of May, 1850. 
JESSE MOBLEY, Clerk, S. C. 


In the progress of the trial, defendant by leave of the 
Court, withdrew his plea, that he held the negroes as execu- 
tor of John Taylor, deceased. 

Defendant offered no evidence. 

The Court charged the jury. And to many of the charges 
given, and the refusals to charge as requested, plaintiff’s coun- 
sel excepted; but as the decision of this Court is confined 
to the exceptions taken to the rulings and decisions of the 
Court below upon the testimony, it is deemed unnecessary to 
set out the charge and exceptions thereto. 

The jury found for the defendant. And plaintiffs counsel 


excepted. 
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W. B. Gavutpen, for plaintiff in error. 
Cote, Hansexi, Lone, for defendant in error. 
By the Court.—Bennine, J. delivering the opinion. 


Was the instrument offered in evidence as the deed of 
John Taylor, a deed, or a will? The Court below held, that 
it was a will, so far as it related to the negroes sued for. 

We think that it was nota will, but a deed, even as to 
those negroes. There were three negroes, Toby, Piety, and 
Mariah, besides other property mentioned in the instrument. 
The negroes sued for, are Piety and her children. Now as 
it concerned all this property, except Piety and Mariah, there 
is no question but that the instrument was adeed. We think 
that it was a deed also, as to Piety and Mariah. 

Is it possible to suppose, that the author of this instrument 
intended it to be amphibious; to be both a will and a deed; 
a will as to Piety, and Mariah; a deed as to Toby and the 
other property? It may be possible, but, certainly, it is hard- 
ly probable. 

The instrument is in form, a deed, It is an instrument 
that can operate as a deed; and can do so, not less as to Pie- 
ty and Mariah, than, as to Toby and the other property. 
There is no need, therefore, of holding it to be a will, ut res 
magis valeat quam pereat. Why then, should we by vio- 
lence done to any thing about it, to even its form, convert it 
into a will. 

The instrument contains these words: “ Witnesseth, that 
the said John Taylor, for and in consideration of the natural 
love and affection which he has and bears to his said daugh- 
ter, Sythia Meek, hath given, and granted, and conveyed, and 
does, by these presents, give, grant, and convey unto the said 
Sythia Meek, and all of her children,’ “the following. pro- 
perty, to-wit; My negro man, Toby, about twenty-two years 
of age, and my negro woman Piety, about eighteen years of 











496 SUPREME COURT OF GEORGIA. 


Meek vs. Holton. 








age, and my negro woman Mariah, about fourteen years of 
age, and one-fourth part of my stock of cattle,” &c. 

Now, the effect of these words taken by themselves, must 
have been, to convey the title immediately out of John Tay- 
lor into Sythia Meek, and her children, so far as “ Toby” and 
the “stock of cattle’ were concerned. But if such was the 
effect as to Toby, and the stock of cattle, such must have 
been the effect as to “ Piety” and “Mariah.” The words are 
applicable to both of the parcels of property. 

These words then, took the title, (that is, the whole inter- 
est) out of John Taylor, so far as Piety and Mariah were 
concerned, and put that title in Sythia Meek and her chil- 
dren. 

The instrument also contains these subsequent words: 
“The two negro girls, Piety and Mariah, which I have given 
to Sythia Meek, I am to have the use and control of during 
my life-time, and at my death to belong to said Sythia Meek, 
as aforesaid.” 

Now, by these words, the maker of the instrument takes 
back some of the interest of Piety and Mariah, which he had 
given by the first words; but does he take it all back? Cer- 
tainly not. He takes back the use and control of Piety and 
Mariah, during Ais life; but the remainder, he leaves where 
the first words had carried it, viz: the whole interest, in Sy- 
thia Meek and her children. 

Considering then the instrument as consisting of these two 
sets of words, its net effect in its operation upon Piety and 
Mariah, was to cause the remainder in the two, to pass out 
of Taylor into his daughter and her children; to do so im- 
mediately on the execution of the instrument, and, in her, 
and her children, ever afterwards to abide. 

An instrument that can produce such an effect, cannot be 
a will, for a will is an instrument that can produce no effect, 
until after the death of its author. 


[1.] We think that this instrument was not a will: 
In this opinion, we are supported by Robinson vs. Schley 
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& Cooper 6. Ga, Rep. 516. Jackson and others vs. Culpepper, 
3. Ga. R. 469, and perhaps, opposed by Symmes vs. Arnold 
and wife, 10. Ga. R. 506; and Crary vs. Rawlins, 8. Ga. R. 
450. There are, however, some facts in the present case, 
which make it different from the two last cases. In the pre- 
sent the donor after saying, that he gives the whole of the 
property, says that he is to have an interest for his life in a 
part of the property. It is certain, therefore, that the instru- 
ment of conveyance is a deed as to a part of the property— 
that part in which there is no reservation of any interest. 
And it may be argued with more or less effect, that if words 
of conveyance, are words of a deed in reference to a part of 
the property which they convey, they are to be considered as 
words of a deed, in reference to the other part of the proper- 
ty which they convey. 

In those two cases, respectively, the donor after saying 
that he gives the whole of the property, says that he reserves 
to himself an interest for his life, in the whole of the proper- 
ty. It is no more certain, therefore, that the instrument of 
conveyance is a deed, as to one part of the property, than 
that it is as to another. 

I must say, however, that I regard these two last mention- 
ed cases, as being in conflict with the two first mentioned; 
and that I go with the two first mentioned. See Watson vs. 
Watson, and Bunn vs. Bunn, decided at this term. 

Considered as a deed, this instrument was admissible in 
evidence for the plaintiff. 

Suppose then, the instrument to have been admitted in 
evidence, as it should have been, the first question will then 
be, whether the sayings of John Taylor, the author of the in- 
strument were also admissible in evidence. 

Some of those sayings were uttered at the time when he 
made the instrument, and some afterwards: Of the latter, a 
part were uttered when he was in the possession of the pro- 
perty sued for; a part, when the plaintiffs were in the posses- 
sion of that property. All of the sayings were to the same 
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effect, and that was, that he gave or had given, Piety to his 
daughter Sythia Meek, and her children, but that he reserv- 
ed the use of Piety to himself for his life-time. That is to 
say, the sayings were such, that it was against the interest of 
Taylor to make them, and such, that they ran, not against, 
but with the written instrument. If then, Taylor had been 
the defendant, the sayings would have been admissible, 

Taylor, however, was not the defendant: Holton, his son- 
in-law was the defendant. But Holton held under Taylor- 
We are authorized, prima facie, to say this. The evidence 
on the point, was, that John Taylor had the negroes in his 
possession at his old place; that he went to live with Holton, 
leaving the negroes behind him ; that some weeks afterwards, 
Holton and another person, came for the negroes, and car- 
ried them off; and that Taylor died a month or two after- 
wards. A presumption arises from all this, that Holton mere- 
ly assumed Taylor’s place as to the negroes, on the death of 
Taylor, that is, that he had no title to them except one deri- 
ved from Taylor, as an executor of his own wrong. If so, 
any sayings of Taylor, that were good against him, were good 
against Holton, for Holton held under Taylor, and by a title 
that must have been acquired, (if acquired as supposed, on 
the death of Taylor,) subsequently to the uttering of any say- 
ings. 

[2.] We think, therefore, that the sayings of Taylor were 
admissible, 

Were the sayings of Holton, the defendant, also admissi- 
ble. 

We think so. They were clearly against his interest. 

If the instrument had been admitted in evidence, these it 
is likely are the only questions that would have arisen, if 
these would. Many of the questions, which did arise, could 
not have arisen. It is useless, therefore, to take time to dis- 
pose of those questions, 

There ought to be a new trial. 

Judgment. reversed. 
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No. 12.—Henstey J. Tuomasson, plaintiff in error, vs. THE 
Strate or Georera, defendant in error. 


{1.] A motion to quash an indictment, is a demurrer to the indictment, and must 
be in writing on the arraignment and before plea pleaded. 


{2.] A witness who has testified in a cause and his evidence is impeached by 
testimony in contradiction of his statement, may be recalled, and leading 
questions may be asked him affirmatory of what he has already testified. 


[3.] This Court will not pass its judgment on an exception that the presiding 
Judge in the Court below does not admit to be correctly stated. 


[4.] Bank notes are the subject of larceny fromthe person. 


{5:]. Money in the hands of a guardian and stolen from him, may be laid in the 
indictment to be property of the guardian. He has a special property in it. 


{6.] The jury are judges of law and fact, in this State, and their verdict will not 
be disturbed as being contrary to law and evidence, unless it appear so pal- 
pably as to raise the presumption that their finding was the effect of a mis- 
take or misapprehension of one or the other. 


Indictment for larceny from the person, in Rickmond Su- 
perior Court. Tried before Judge Hout, at April Term, 1857 


The defendaut, Hensley J. Thomasson was indicted for 
stealing from the person of Joseph W. Varner a large amount 
of the Bills of the Mechanics Bank of Augusta, The of- 
fence was charged to have been committed in a room occu- 
pied by Varner at the United States Hotel in the city of Au- 
gusta, on the night of the 20th February, 1856. 


After a jury were impannelled and sworn, and the first 
witness on the part of the State called to the stand, the de- 
fendant’s counsel moved to quash the indictment, because 
the bills alleged to have been stolen were not therein suffi- 
ciently described, and because there was no such bank as the 
Mechanics Bank of Augusta, the corporate name being “ The 
Mechanics Bank.” 

In the further progress of the cause, after the testimony on 
the part of the State had been closed, and the witness Thomas 
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Gibbins, had testified on the part of the prisoner, the follow- 
ing questions were put to the witness’ Joseph W. Varner, by 
the State’s counsel, the said Joseph W. Varner having been 
recalled by the Attorney General as a witness on the part of 
the State, which questions were objected to at the time, as 
leading by prisoner’s counsel, to. wit: “Did Thomasson ask 
you that evening for the loan of money ?” “ Did you give him 


any ?” “Did he take any money out of your pocket book by 
your consent ?” 


After the testimony on both sides had closed, and the 
argument of counsel concluded, the prisoner’s counsel reques- 
ted the Court in writing to charge the jury as follows: “ That 
there must be proof of the genuineness of the bank bills, or 
the defendant must be acquitted,’ which charge the Court 
failed and refused to give in the language requested. Prison- 
er’s counsel further requested the Court in writing to charge 
the jury as follows: “That the defendant must be acquitted 
of the offence charged in the indictment (larceny from the 
person,) if the jury find that nothing but bank bills were sto- 
len, that being simple larceny, a different offence—the first 
punishable by imprisonment in the penitentiary from two to 
five years, the second from one to four years,’ which charge 
the Court declined and refused to give. 

The Court modified the first aforesaid request to charge, 
and used language in said modification in substance as fol- 
lows; “That defendant’s counsel had raised no question as 
to the genuineness of these bills: that the fact was proven that 
these were the bills of the Mechanics Bank, and that they 
were of the value which their denominations called for, and 
that, if the defendant’s counsel had made any proof that 
these bills were not genuine, it would then have become ne- 
cessary that the State’s counsel should have met it with coun- 
ter proof.” To all which refusals to charge, modification of 
charge as requested, and charge as given, the prisoner then 
excepted and now excepts. 
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The Court did charge the jury as requested by prisoner’s 
counsel, in substance as foliows, that “unless they found 
Joseph W. Varner was the owner of the bank bills, alleged 
to have been stolen, they must acquit, and such must be their 
verdict, if they found that the bills were owned by Varner 
jointly with another: and that, in cases of circumstantial 
evidence, the hypothesis of the defendant’s guilt must be the 
only rational mode of accounting for all the facts, and that 
every other hypothesis must be excluded from their minds 
before they could convict the accused. 

The jury returned a verdict of guilty, whereupon the pris- 
oner moved the Court for a new trial upon the following 
grounds : 


1st. Because the Court overruled the motion of defendant’s 
counsel, to quash the bill of indictment, because the bills, al- 
leged to have been stolen, were not therein sufficiently descri- 
bed, and because there was no such bank as “The Mechan- 
ics Bank of Augusta,” the coporate name being “The Me- 
chanics Bank.” 


2d. Because the Court permitted the following questions 
to be put to the witness, Joseph W. Varner, by the State’s 
counsel upon direct examination, defendant’s counsel at the 
time objecting to each and all of them as leading, to. wit: 
“Did Thomasson ask you that evening for the loan of mo- 
ney?” “Did you give him any?” “Did he take any money 
out of your pocket book by your consent ?” 

3rd. Because, when defendant’s counsel requested the 
Court, in writing, to charge as follows: ‘‘ That there must be 
proof of the genuineness of the bank bills or the defendant 
must be acquitted.” , ® * - + e ” 


4th. Because the Court modified said request to charge, in 
substance as follows; “that defendant’s counsel had raised 
no question as to the genuineness of these bills; that the fact 
was proven that these were the bills of the Mechanics Bank, 
and that they were of the value, which their denominations 
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called for: and that if defendant’s counsel had made any 
proof that these bills were not genuine, it would then have 
been necessary that the State’s counsel should have met it 
with counter proof.” 

5th. Because the Court stated in his charge to the jury, 
that the fact wus proven, that these were the bills of the Me- 
chanics Bank and that they were of value. 

6th. Because the Court declined to charge the jury, as re- 
quested in writing by defendant’s counsel, as follows: “That 
the defendant must be acquitted of the offence charged in 
the indictment, (larceny from the person,) if the jury find 
that nothing but bank bills were stolen, that being simple 
larceny, a different offence, the first, punishable by imprison- 
ment in the Penitentiary, from twotto five years; the second, 
from one to four years. 

7th. Because the jury found a verdict of conviction con- 
trary to the law and the charge of the Court, in this, that the 
Court charged the jury that, unless they found Joseph W. 
Varner was the owner of the bank bills alleged to have been 
stolen, they must acquit, and such must be their verdict, if 
they found that the bills were owned by Varner jointly“ with 
another, the evidence showing that the ownership was jointly 
in Joseph W. Varner and Felix Varner. 

8th. Because the jury failed to make a proper application 
of that principle of law, given them in charge by the Court, 
that, in cases of circumstantial evidence, the hypothesis of 
the defeidant’s guilt must be the only rational mode of ac- 
counting for all the facts, and that every other hypothesis must 
be excluded from their minds before they could convict the 
accused. 

9th. Because the jury disregarded the law, which was giv- 
en them in charge by the Court, that, in all criminal cases, 
the verdict must be the result of moral certainty, and not a 
balance of probabilities. 

10th. Because the verdict was contrary to law, evidence 
and the preponderance of evidence, 
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After hearing argument, the Court refused a new trial. 

Whereupon the prisoner excepted, and now excepts to the 
said ruling and decision, and alleges error, upon all the 
grounds taken in the motion. Thereupon, the Court’ passed 
judgment upon the prisoner, sentencing him to hard labor in 
the Penitentiary for the term of five years. 

To which judgment and sentence the prisoner excepts and 
alleges error therein. 


Mitiers & Jackson ; aud Waker & Cummine for plain 
tiff in error. 


McLaws, Attorney General, for defendant in error. 
By the Court.—McDona tp, J. delivering the opinion. 


There was a new trial moved for, in this case, on ten 
grounds. In the motion all the exceptions to the rulings 
and decisions of the Court during the progress of the trial, 
are embraced. The Court overruled the motion and this de- 
cision is excepted to, and our judgment on that exception 
will dispose of the several errors assigned. 

[1.] After a jury was empannelled and sworn, and the first 
witness called to the stand, the defendant’s counsel moved to 
quash the indictment, because the bills alleged to have been 
stolen were not therein sufficiently described, and because 
there was no such bank as the Mechanics Bank of Augusta, 
the corporate name being the “Mechanics Bank.” The re- 
cord does not show a demurrer, but the general issue only, as 
the pleadings of the defendant. In England, the defendant 
seldom demurs toa bill of indictment, because he may have 
the same advantage upon the plea of not guilty or upon mo- 
tion in arrest of judgment, as well as for other reasons. rch. 
Crim. P. 60. He may move to quash the indictment in the 
English Courts, if the Court have no jurisdiction, or if the 
facts charged do not constitute an offence punishable at law. 
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These are grounds of demurrer. Motions to quash are mere- 
ly demurrers to the bill of indictment, and allowed in Eng- 
land for the reason, that they do not there generally demur 
to bills of indictments. In this State, if the prisoner on be- 
ing arraigned, demur to the indictment, the demurrer must 
be made in writing. Paragraph 304 Penal Code. Cobb 834. 
If the demurrer be decided against him, he may plead and 
rely on the general issue. The cause had been submitted to 
the jury before the motion was made, and before plea plead- 
ed,and it came too late. The object of the Legislature was 
intended to prevent the acquittal of parties indicted on mere 
technical grounds. In England, the Courts will seldom 
quash an indictment when the motion is made by the de- 
fendant. rch. Cr. Pl. 40. 

[2.] Joseph W. Varner had testified t» certain facts. A 
witness was introduced, the object of whose testimony it was, 
amongst other things, to attack his credit, who testified that 
the plaintiff, Thomasson, had applied to a man in bed to loan 
him some money. He understood the man to say, “take it,” 
or something like it. He did not know whether it was Varner 
or not, it was the man in the bed. It had been proven that 
Varner slept in that room. Varner was called and asked the 
following questions: 

1. Did Thomasson that evening ask you for the loan of 


money? 


2. Did you give him any? 

3. Did he take money out of your pocket book by your 
consent? 

An examination of this sort is sometimes admissible. 1. 
Greenleaf §435. Very great discretion must necessarily be 
left to the presiding Judge, in the examination of witnesses, 
and unless he use this discretion in violation of a principle 
of law, we cannot control him. 4. Wend, 247. The ques- 
tions in this case were intended to contradict a witness intro- 
duced for the purpose mentioned, and not to inculpate the 
prisoner. It was to re-affirm what the witness had already 
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sworn, and in respect to which the witness Gibbons had giv- 
en evidence in opposition to his statement. He had already 
testified that he had never loaned the prisoner money at any 
time. The presiding Judge committed no error in this. 

[3.] It is insisted that the Court erred in charging the jury, 
as set forth in the 3d, 4th, and 5th grounds of the motion for 
a new trial. This charge does not come to us in a manner 
to enable us to decide upon it. The presiding Judge does 
not admit the existence of the grounds as taken, and says there 
is a difference of recollection as to the words used in the 
charge. We will remark, however, that, there was proof 
that the bank notes offered in evidence, were the bank notes 
of the Mechanics Bank, and of the value of their several de- 
nominations, and upon this they were tendered and received 
in evidence without further objection, which amounted to a 
waiver of further evidence of their genuineness. 

[4.] The counsel for defendant requested the Court to 
charge the jury, that if nothing but bank bills were stolen, 
the defendant must be acquitted of the offence of larceny 
from the person, the offence being simple larceny. At com- 
mon law, bank notes being mere evidences of debt, were 
held to be not such goods and chattels of which larceny 
might be committed. Cobb 793. Our statute however, de- 
clares, that the taking and carrying away a bank bill belong- 
ing to another, with intent to steal the same, shall be simple 
larceny. Bank notes, then, are, by statute, made such goods 
and chattels whereof larceny may be committed. Larceny 
trom the person is a higher grade of offence than simple lar- 
ceny, because more daring, and it might possibly lead to the 
commission of other crimes. If an hundred dollars be sto- 
len from any place, other than from the person or a house, 
the offender may be punished as low as one year in the Peni- 
tentiary ; while if the same sum be stolen from the person or 
a house, he cannot be punished by less than two years im- 
prisonment in the Penitentiary. We hold, therefore, that 
bank notes may be the subject of larceny from the person; 

VOL, xxII 35, 
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that the charge as requested, ought not to have been given 
by the Court to the jury. 

[5.] The finding of the jury we think was warranted by 
the evidence under the charge of the Court as stated in the 
seventh ground for a new trial. The money arose from the 
sale of cotton belonging to himself and brother; he advanced 
money to his brother, and he claimed the money as his own, 
His brother was a minor and he was his guardian. The pro- 
perty in bank notes was properly laid in the prosecutor. 
The title was in him if he was guardian. 

[6.] The jury, in this State, are judges of both the law and 
the facts in criminal cases, and unless their finding be clear- 
ly contrary to law and evidence, which must be presumed to 
arise from mistake or a misapprehension of one or the other, 
the Court ought not to disturb it. We think, without recapit- 
ulating the evidence, however, that if the jury had found a 
different verdict, it would have been by a misapplication of 
the rules of law in regard to the evidence and its effect, given 


them in charge by the Court as set forth in the eighth and 
ninth grounds for a new trial. 

We think that the law, the evidence and the preponder- 
ance of evidence sustain the verdict. 


Judgment affirmed. 





No. 13.—Ursanvs Darr, ef al. plaintiffs in error, vs. James 
Hovston, ef al, defendants in error. 


[1.] The State is not inhibited by any provision in the Federal Constitution, from 
passing an act controlling the management of an incorporated Academy, 
which is endowed entirely by the State. It may change the mode of electing 
Trustees and supersede those in office. 
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[2.] If Trustees of an incorporated Academy are elected under the authority of 
an act which does not declare the number to be elected, and the Legislature 
subsequently recognizes the trustees thus elected as the legal board, it is a 
ratification of the election. 


[3.] If a corporate body consist of ten, and a gnit is brought by five of the 
members of the corporation, setting out their names, it is not the suit of the 
corporation, the charter not authorizing a less number than a majority to sue. 


[4.] A quo warranto, does not afford an adequate remedy to cestuit gue trusts, 
who charge trustees of an incorporated Academy with breaches of trust; nor 
is it adequate for their successors who make the same charges, though the 
former claim the office on the ground that they have not been legally super- 
seded. 


In Equity from Glynn Superior Court. Decision on de- 
murrer, by Judge Cocuran, at April Term, 1857. 


The following is the bill and exhibits filed by complain- 
ants in this cause, and to which defendants demurred. 


Grorei1a, Grynn County. 


To the Honorable the Judge of the Superior Court of the 
Brunswick Circuit of the State of Georgia, having juris- 
diction in Equity. 

Humbly complaining, showeth unto your Honor, your 
Orators, James Houston, J. M. Tison, 8. M. Burnett, S. M, 
Timmons and J. W, Moore, Trustees of Glynn County Aca- 
demy, in the county of Glynn, and said State, chosen by the 
Grand Jury of said county, according to the provisions of the 
act of the Legislature of said State, dated February 18, A. D 
1854, who institute this bill of complaint in their said capaci- 
ty as Trustees, as well as in behalf of the citizens of Glynn 
county ;—that on the 18th day of February, A. D. 1854, the 
Legislature of said State passed an act, the title of which is 
in the words following, to wit: “An act to alter and change 
the mode of appointing Trustees of Glynn County Academy, 
in the county of Glynn, and to compel their Treasurer to 
give bond and security for the faithful performance of his 
duty, and for other purposes therein named”—and that the 
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dnt, seventh and eighth sections of which are in - the words 
following, to wit: 


“Sec. 1. Be it enacted by the Senate and House of Repre- 
sentatives of the State of Georgia,in General Assembly met, 
and it is hereby enacted by the authority of the same, That 
from and after the passage of this act, the Trustees of the 
Glynn County Academy, in the county of Glynn, shall be ap- 
pointed by the grand jury of said county, at the first term of 
the Superior Court after the passage of this act, or at any 
term hereafter, by ballot or otherwise, as they may deem pro- 
per.” 

“Sec. 7. And be it further enacted, §c., That the present 
Trustees be, and they are hereby required, to turn over to 
the Trustees appointed under this act, all the books, build- 
ings, papers, lands and money belonging to said academy 
fund.” 

“Src. 8 And be it further enacted, That all laws and 
parts of laws militating against this act be, and the same are 
hereby repealed.” 

And your orators further inform your Honor, that at the 
date of the passage of this act aforesaid, and for a long peri- 
od afterwards, as your orators are informed and believe, Ur- 
banus Dart, E. C. P. Dart, Alexander Scranton, Thomas 
Bourke, Henry Dubignon, Wm. A. Couper, H. F. Grant, D. 
H. B. Troup, Wm. Gignilliat and F. M. Scarlett, all of said 
county and State, were the acting members of the said old 
Board of Trustees of said academy, and that several of them 
were acting members of the grand jury the year then next 
ensuing, and that they used their influence over that body 
during said time, as your orators are informed and believe, 
to denounce and to resist the said law of the State and to 
prevent the grand jury of said county at either of the terms 
of said court for the year A. D. 1854, from electing said 
Trustees of said academy, and that principally in conse- 
quence thereof, no Trustees of said academy were chosen by 
said grand jury during said year of A. D. 1854, and the 
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operation of law of the State enacted for the benefit of the 
people of Glynn county was thereby defeated for that year 
And your orators further inform your Honor, that at the April 
term A. D. 1855, of said Superior Court, for said county, the 
grand jury of said county, in accordance with the provisions 
of said act, did duly elect F. M. Scarlett, H. F. Grant, W 
A. Couper, Thomas Bourke, H. Dubignon, S. M. Timmons 
S. M. Burnett, J. W. Moore, J. M. Tison and James Hous- 
ton, Trustees of Glynn County Academy—that the five first 
named persous were five of the same persons above named, 
as having been the acting members of the old Board aforesaid 
—that said H. F. Grant and W. A. Couper thereupon in- 
stantly declined to accept said office, and being members of 
said grand jury, and combining with said U. Dart and three 
other members of said body, they assumed to pronounce, and 
in their capacity as grand jurors did pronounce said law of 
the State to be unconstitutional and void, and entered their 
protest upon the records of said grand jury to that effect— 
that said Thomas Bourke and H. Dubignon declined to ac- 
cept said office, or to discharge any of its duties—and that 
the said F. M. Scarlett having so far accepted said office as 
to attend the first meeting of the said newly elected Board of 
Trustees of said academy immediately thereafter resigned 
his said office. And your orators ask leave to annex a copy 
of the record of their said election by said grand jury, and 
of said protest, which is marked A. 

And your orators further inform your Honor, that immedi- 
ately after their said election, they duly met and duly organ- 
ized their said Board by the choice of S. M. Burnett as 
Chairman, J. W. Moore as Secretary, and James Houston as 
Treasurer ; and that thereupon they imme.liately took upon 
themselves the duties and responsibilities belonging to said 
Board, and proceeded to assume the discharge of the same; 
and that in pursuance thereof, they engaged a teacher for said 
academy; and on the 21st day of May A. D. 1855, as said 
Trustees, they took possession and control of the said acade- 
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my building, situate in the village of Brunswick, in said 
county, and placed said teacher in the same, and opened a 
school therein under his and their immediate direction, for 
all the children of said county of Glynn, and have maintain- 
ed said teacher and his successor and said school therein, 
from that date to the time of the filing of this bill of com- 
plaint, and have paid the expenses of the same. 

And your orators further inform your Honor, that the said 
act of February 18th, 1854, does not prescribe the number of 
which said newly elected Board shall consist; but the grand 
jury having appointed ten persons, acting under the impres- 
sion, as your orators believe, that the old Board aforesaid con- 
sisted of ten members legally appointed thereto; your orators 
being desirous that their number should be increased to ten, 
if it would be legal so to do, and that the vacancies of those 
who had resigned, should be filled by men who would recog- 
nize their obligation as public officers, charged with the pos- 
session of a portion of the funds of the State, and to obey 
the laws of the State in reference thereto; they reported the 
number of their Board to the said grand jury of said court, 
at the last April term thereof, with other pertinent facts con- 
nected therewith, according to the provisions of said act-— 
but said U. Dart and Alexander Scranton, being members of 
said grand jury, combined, together with others, to produce 
violence in said grand jury room—and to intimidate other 
members of said grand jury, and to resist said act of the Le- 
gislature, and the instructions of the presiding Judge, which 
they had sent for and obtained, in reference thereto, and final- 
ly to abandon said grand jury room, and to break up the ses- 
sion of said body before any definite action could be had 
upon that subject, as your orators are informed and believe. 

And your orators further inform your Honor, that in the 
year A. D. 1796, the State of Georgia commenced to create 
a fund from the sales of the State lands, and from other re- 
sources of the State, to be used under the direction of such 
agents as the State might, from time to time, appoint, or 
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cause to be appointed for that purpose, in supporting an aca- 
demy or Seminary of learning, for the common use and bene- 
fit of all the people of the said county of Glynn; and that 
for the purpose of carrying into effect this design, and to 
bring home to all of the children of the county of Glynn, the 
means of education at the expense of the State, by an act of 
the Legislature of the State dated February 21st, A. D. 1796; 
George Purvis, Richard Pritchard, Moses Burnett, John Piles 
and John Burnett were appointed commissioners to lay out 
the town of Brunswick into lots, and to sell certain lots there- 
in belonging to the State—and among other things the third 
section of the act required in the language following: that 
“the monies arising from such sale shall be applied to the 
support of an academy or seminary of learning, in the coun- 
ty of Glynn.” And by the act of February 13th, 1797, the 
commissioners aforesaid of Brunswick were authorized to 
sell five hundred acres of land belonging to the said State, 
and called the commons of Brunswick—‘which monies aris- 
ing from the sale of said land shall be applied, under the di- 
rection of said commissioners of Brunswick, as follows, to 
wit: one moiety thereof to the use of the court house and 
jail, and the other to the use of the academy.” 

And your orators are informed and believe, that from these 
and other sources, the State of Georgia furnished the funds 
necessary to establish, and did establish and maintain an 
academy for the use and benefit of the people of said county, 
called the Glynn County Academy, and which was superin- 
tended by officers of the State, called commissioners of the 
town of Brunswick, and appointed by the State for that pur- 
pose. 

And your orators further inform your Honor, that on the 
13th of December A. D. 1813, by an act of the Legislature, 
William Page, Henry Dubignon, Gee Dupree, Leighton Wil- 
son, and William Houston were appointed commissioners of 
the town and commons of Brunswick and of Glynn County 
Academy; “and were fully authorized to sue and be sued, 
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and to do all things that may be necessary to recover such 
monies as may be due for rent or otherwise to the former 
commissioners of the aforesaid town and commons’”—and 
thereafter by the terms of said act, only one quarter part of 
the rents of said commons were to be appropriated to the 
court house and jail of said county—and the number of 
commissioners as Trustees for said academy still continued 
to be five, and thereafter three-fourths of the State fund was 
to be used in maintaining said acaciemy instead of one-half 
as formerly. 

And your orators further inform your Honor, that on the 
18th day of December A. D, 1814, the Legislature of Geor- 
gia, by an act of that date, added John Burnett and James 
May to said Board of Commissioners of said academy, ma- 
king the number seven instead of five, and continued to said 
board the same coporate powers “to sue and be sued,” &c., 
and authorized them to choose one of their own Board Trea- 
surer, and required him to give satisfactory security, and con- 
tinued the use of the same proportion of the State fund, to 
each of the aforesaid county purposes, to wit: three-fourths 
to the support of the academy, and one-fourth to the court 
house and jail. 

And your orators further inform your Honor, that by an 
act of the Legislature, dated December 20th, 1817, entitled 
“An act to alter the manner of appointing the commission- 
ers of Glynn and McIntosh counties,” it was enacted as fol- 
lows, to wit: “That in future the commissioners of the aca- 
demy of the county of Glynn shall be elected by the persons 
entitled to vote for members of the General Assembly, and 
be superintended by one magistrate and two freeholders of 
the county; and the persons having the highest number of 
votes shall be duly elected, and they shall hold their appoint- 
ments for the term of four years, and until their successors 
are elected.” Other sections prescribed the time for said 
elections, and the term of the office to be four years, and re- 
pealed all laws inconsistent therewith, and these commission- 
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ers were clothed with the same corporate powers over said 
State funds, that were exercised by their predecessors in said 
office. And the change consisted only in the mode of choos- 
ing said Trustees, and in the persons, and not in the powers, 
duties, or rights of the two sets of the incumbents. 

And your orators further inform your Honor, that on the 
3d day of December A. D. 1821, and before the said four 
years had expired, Samuel Boyd, Henry Dubignon, James 
Moore, Isaac Abrahams and John Gignilliat were appointed 
Trustees of said academy, and they and their successors were 
declared to be a body corporate, by the name of the Glynn 
County Academy ; and they were clothed with the same pow- 
ers, as all the former boards and with some additional pow- 
ers, to make bye-laws, &c., and their numbers were reduced 
from seven to five, and they were appointed by the Legisla- 
ture, instead of being chosen by the people, and had authori- 
ty to fill vacancies in their Board, and like all their predeces- 
sors appointed by the Legislature, they held their office for no 
specified period of time. 

And your orators further inform your Honor, that on the 
22d day of December A. D. 1823, the Legislature passed an 
act, the first section of which is in the words following, to 
wit: “That Robert Hazlehurst and James Hamilton Couper 
be, and they are hereby appointed, commissioners of the 
Glynn County Academy, in addition to those already in office, 
and they are hereby authorized to appropriate all or any part 
of the money which may be on hand belonging to said aca- 
demy in the establishing of two free schools, one in the 26th 
district, at or about Wm. Houston’s, and one in the 27th dis- 
trict, at any place the commissioners may think proper, and 
they are authorized to employ one teacher for each school.” 
By the 3rd section of said act, it was enucted, “That the oper- 
ations of said Glynn County Academy shall cease,**** until 
the funds of said Institution shall so increase as to enable the 
commissioners to carry into effect the above named free 
schdols, and by a subsequent section, the Treasurer of said 
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Board of Trustees was required to account to said commis- 
sioners for the money on hand. 

And your orators further inform your Honor, that on the 
21st day of December A. D. 1835, the Legislature passed an 
act, the Preamble to which is in the words following, to wit: 
“Whereas there are about nine hundred acres of commons 
attached to the town of Brunswick, which is more than ne- 
cessity or convenience requires ; and whereas the academic 
and poor school fund of the county of Glynn is not sufficient 
for the purposes of education in said county; therefore the 
commissioners were authorized and required to lay off into 
lots, three hundred acres of the commons of Brunswick, and 
sell the same. “That one-half of the proceeds of the sale of 
said lots should be applied to the support of free schools un- 
der the direction of the Trustees of Glynn County Academy, 
and the other half to augment the funds of said academy.” 
And that in pursuance of said authority, said lots were sold 
immediately thereafter, and said Trustees realized therefrom; 
as your orators are informed and believe, about fourteen thou- 
sand six hundred and fifty dollars, in the summer of 1836. 

And your orators further inform your Honor, that from 
December A. D. 1823, to December 1838, said Board consis- 
ted of seven persons as aforesaid, and that on the 31st day 
of said December A. D, 1838, there was incorporated into a 
Legislative act, the following words, to wit: “That Urbanus 
Dart, Francis M. Scarlett, William A. Howard, Frank Gage 
and J. Bancroft be, and they are hereby added to the Board 
of Trustees of the academy of the county of Glynn,” there- 
by making the number of acting members twelve instead of 
the former number. 

And your orators submit to your Honor, that as the title of 
said Act makes no reference to this part of said enactment, 
whether the said enactinent is not wholly void under the 
provision of the State Constitution, designed to restrain per- 
sons from practising frauds upon the Legislature, the State, 
and the people? And whether said U. Dart, and his said 
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associates, have ever been legitimate members of said Board ? 
And your orators further inform your Honor, that all of said 
Dart’s said associates so added to said Board, have resigned, 
and others have been added in their places by said Board, 
without even the form of law for the same, as your orators 
are informed and believe. 

And your orators further inform your Honor, that during 
the half century or more which has elapsed since the State 
commenced the creation of said fund, to be used and expen- 
ded for the common benefit of all the children in Glynn 
county; the State alone has created the entire fund, that no 
part of the same has been furnished from any other source ; 
that the State only has «ppointed or caused to be appointed, 
in the mode prescribed by law, all agents to manage said 
funds; that all said agents have held their said offices only 
during the pleasure of the State authorities; that all the 
powers of said agents over said funds; have been derived on- 
ly from the State, to be used not for the benefit of themselves, 
but for the benefit of the people of Glynn county; that the 
State alone has prescribed the mode in which the official ex- 
istence of these agents, as such, may have been perpetuated 
during the pleasure of the Legislature; that the State has re- 
moved the said agents at pleasure and appointed others in 
their stead, and changed from time to time their numbers, 
their powers and their duties, and designated the different 
publie purposes to which said monies should be applied and 
specified the different and exact proportions from year to 
year, in which said appropriations were to be made, that the 
only party who have been thé recipients of the States bounty 
during said period, has been the people of Glynn county; 
the State alone has given, the people alone of said county 
have received: and that all persons, or Boards, denominated 
Trustees, or Commissioners of the academy, of the court- 
house and jail, or of the poor children of said county, have 
been only instruments, or conduits in the hands of the State, 
through which the bounty of the State has flowed to the 
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people of the county of Glynn; that said Trustees and com- 
missioners have never had any interest in said funds, or in 
the manner, or purpose of their appropriation, beyond that 
which has been common to every citizen of Glynn county ; 
that the only two parties who are interested in said funds, are, 
on the one hand the giver, the State of Georgia, and on the 
other hand, the receiver, the people of Glynn county; that 
said Trustees have not any equitable lien on said funds for 
any purpose, nor upon their said offices, as said Trustees ; and 
that they, and their predecessors, came into office, as they 
were removed from them, by the will of the Legislature of 
the State: all of which acts, your orators submit, carry their 
own construction with them, and afford a contemporaneous 
interpretation of the power and purposes of the different leg- 
islative bodies of the State, and of the understanding and 
position of the different boards of said Trustees, too clear and 
too well defied, to be mistaken by these respondents. 

And your orators further inform your Honor, that the State 
of Georgia committed to the care of said different boards of 
Trustees and commissioners, about fifteen hundred acres of 
land, denominated “commons of Brunswick,” and all the 
“unappropriated lots” of land of the town of Brunswick, all 
said lands being situate in the town of Brunswick, and gave 
said boards ample powers to protect the same, and made it 
their especial duty so to do, and to collect the rents and pro- 
fits of said “ Brunswick commons and town lots,” for the use 
of said academy fund; and in the year 1796, the Legisla- 
ture passed an act to prohibit persons from running up said 
lands, and to take from the.-Executive of the State, the power 
to issue any grants for the same, and if issued to make such 
grants null and void, which act is in the words following: 

“ And whereas, several persons have at sundry times made 
attempts to run up the commons of said towns of (Bruns- 
wick and Frederica,) but have been as often defeated in the 
caveat courts of said county, by the exertions of some of the 
proprietors of the said towns of Brunswick and Frederica, 





SAVANNAH, JUNE TERM, 1857. 517 


Dart et al. vs. Houston et al. 





“Be it enacted, that any person or persons who may attempt 
to run up any part of said commons or towns of Brunswick 
or Frederica, under any pretence whatsoever, shall be liable 
to a fine of five hundred dollars, to be recovered in the Su- 
perior Court of said county, by the commissioners, or any 
other person or proprietor of any lot or lots in the same 
towns, which said money shall be applied, one half to the 
use of the academy and the other to the use of the person, 
or persons sueing for the same, and all surveys heretofore 
made, or grants surreptitiously obtained, are hereby declared 
null and void, and any person or persons taking possession, 
by virtue of any survey or grant as aforesaid, shall be liable 
to the aforesaid fine, to be recovered in manner aforesaid.” 
And your orators further inform your Honor, that in the year 
A. D. 1826, said U. Dart, for the purpose of acquiring a large 
number of said town lots of Brunswick to his own use, and 
to deprive the said academy fund of the same, and in direct 
violation of said law of the State, run up all said academy 
lots in said town of Brunswick, and as your orators are in- 
formed and believe, by a fraudulent misrepresentation, or con- 
cealment of the facts from the Executive of the State, ob- 
tained grants of the same to himself and one William B. 
Davis; and that they and those claiming under them, have 
pretended to own the same, and have collected the rents and 
profits of said lots to their own use; and the said Dart now 
claims to own the following lots in said town, so run up as 
aforesaid by him, and to collect the rents and profits of the 
same to his own use and benefit, and that he has collected 
the rents and profits of the same to his own use, during the 
whole time he has been an acting Trustee in said Board, said 
lots being about one hundred and forty, as designated in said 
Dart’s said notice, a copy of which your orators annex and 
mark B. 

And your orators further inform your Honor, that since 
the year A. D. 1838, said U. Dart has been an acting and 
leading member, as your orators are informed and believe, of 
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the said Board of Trustees of said Academy fund, and that 
it was made his duty, as said Trustee, to have protected said 
property, and to have collected the rents and profits thereof, 
for the use of said academy fund, and of the people of Glynn 
county. 

And your orators further inform your Honor, that prior to 
the year A. D, 1837, the commissioners of said academy fund, 
had sold seven hundred and eighty-five acres of the “com- 
mons of Brunswick;’’ and that about that time, Thomas But- 
ler King, at that time a member of said Board of Trustees of 
said acad. my fund, run up and surveyed about seven hund- 
red and five acres of said commons of Brunswick, being the 
entire remaining part of said commons except about ten 
acres, and obtained fromthe Executive of the State, by a 
fraudulent misrepresentation, or concealment of the facts, all 
the said land, as your orators are informed and believe, for 
his own use and benefit, including in said grant, the academy 
building then standing thereon,and which had been erected by 
said Trustees, at an expense to said academy fund, of six 
thousand dollars; and your orators are informed and believe, 
that at that time, and for many years before that time, said 
Trustees had been in possession and occupancy of said lands 
and buildings, and had been receiving the rents and profits, 
thereof; and that said academy building had been used and 
occupied by the children of the people of Glynn county, as 
such; and that said Trustees in disregard of their duty allow- 
ed said King to take the possession of the said lands, and to 
deprive them of the rents and profits thereof, and to take pos- 
session of said academy building and to place his own ten- 
ants therein; and that said King immediately thereafter sold 
said academy building and all said land, to other parties, who 
now claim the same under his said title, and that said acade- 
my building is now occupied by a private citizen as his own 
property ; and that from that time to the time of filing this 
bill of complaint, the said academy fund has been deprived 
of the use of the same ; and that between the years of A. D. 
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1838 and 1841, said Board of Trustees erected another aca- 
demy building out of the same academy fund, at an expense 
of six to eight thousand dollars, to replace the one they sur- 
rendered to said King as aforesaid, in the village of said 
Brunswick. 

And your orators respectfully submit to your Honor, that 
it was the duty of said board of Trustees and their success- 
ors in office to have prevented said lands from being so run 
up and surveyed by said Dart and said King, and from being 
so occupied by them; and to have filed their caveats before 
the proper tribunals of the State, and to have prevented both 
said Dart and said King, from obtaining their said grants; and 
to have retained possession of said lands and said academy 
building against said Dart and King, or any person claiming 
under either of them, as it was their duty to resist an open 
and avowed trespasser upon said lands, or a bold depredator 
upon the monies of said academy fund; that the terms of 
said statute having deprived the Executive of any power or 
authority to issue such grants, said grants were absolutely 
void, and consequently were nullities; and that the Trustees 
of said boards for the time being and their successors, have 
been guilty of a gross neglect of duty toward said property 
and said trust fund, and guilty of wasting and losing the 
same, and the rents and profits thereof, from that time to the 
present; and that they are bound, as your orators insist, out 
of their own individual property to make good to said fund 
the full amount of principal and interest so lost and wasted 
by them, and each of them. 

And your orators further inform your Honor, that by vir- 
tue of the laws of the State, it was the duty of the said sev- 
eral boards of Trustees since the year A. D. 1823, to have 
appropriated one moiety of said academy fund to the support 
of two free schools, one of which at or near William Hous- 
ton’s, a populous neighborhood about twelve miles from the 
village of Brunswick, and the other in some convenient part 
of district number twenty-seven, in said country, also a pop- 
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ulous part of said county; but that said old Boards of Trus- 
tees, have systematically disregarded the laws of the State, 
and the wishes of the people of Glynn county, in this res- 
pect, and that they have never established or maintained, for 
any considerable time any such school near said Houston’s, 
in district number 26, nor any such school in district number 
27, except for short periods; and for the last fifteen years, as 
your orators are informed and believe, no such free school 
has been kept or maintained in either of said districts, as re- 
quired by law, and that in consequence thereof, the great 
body of the children of Glynn county, living out of said 
village of Brunswick, have been deprived of the benefits of 
said school fund. 

And your orators further inform your Honor, that by the 
Act of February 14, 1856, the board of Trustees elected un- 
der the Act of February 18, 1854, are required to erect suita- 
ble buildings for the children of said county, at or near St. 
Paul’s Church, and on the St. Illa neck in said county, and 
to elect a teacher or teachers, and cause them to be paid out 
of the interest of said fund, after the interest of the fund 
created by the Massie donation has become exhausted ;” and 
that one-half of the funds raised and paid over to the Trus- 
tees of Glynn County Academy, under the aforesaid Act of 
December 21, 1835, was thereby set apart for the education 
of the poor children of the county, the interest of which is 
to be applied by said Trustees, elected under said Act of 
1854, as aforesaid.” 

And your orators further inform your Honor, that one 
moiety of the sum received from the sale of said 300 acres 
of said town commons to said academy fund, with the in- 
terest and the dividends upon the stocks in which the same 
have been invested, will amount as your orators are inform- 
ed and believe, to thirty thousand dollars or more, exclusive 
of any amount that may have been paid out according to 
law, for the support of said two free schools in said districts 
number 26 and 27. And your orators submit that the said 
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Board of Trustees and the members thereof are liable, and 
should be compelled to pay the full amount of said free 
school fund to your orators, to be by your orators expended 
according to the provisions aforesaid of said act of February 
14, 1856. 

And your orators are further informed and believe, that of 
the funds received by said board of Trustees as aforesaid, 
they now hold and possess about twenty thousand dollars, in 
cash and stocks, and that the same is deposited in the Plan- 
ters Bank, Central Rail Road and Banking Company, and 
the Bank of the State of Georgia, all situate in Savannah in 
said State, and that in addition, there is due from said U. 
Dart the balance of an execution of about six hundred dollars, 
for monies loaned to him from said trust fund in 1847, that 
said U. Dart and E. ©. P. Dart, with some other parties, owe 
said fund about two thousand dollars, for the balance of a 
joan made from said fund to the Brunswick Lumber Com- 
pany in 1840, of which said Messrs, Darts were members, 
and personally liable for its debts, as your orators are inform- 
ed and believe; and that there is due from said Thomas But- 
ler King, in principal and interest, eight to ten hundred dol- 
lars, for $373 delivered to him at Milledgeville, in the year 
A. D. 1839, belonging to said fund, and not paid over by him 
to said fund. 

And your orators are informed and believe, that there has 
been taken out of said fund, by Alexander Scranton, princi- 
pally in the year 1853, between fourteen and fifteen hundred 
dollars; and as your orators believe for about one moiety of 
that sum, the academy fund has received no adequate con- 
sideration; and that amount is due to said fund accordingly 
from him. 

And your orators further inform your Honor, that said Act 
of February, 18th, 1854, took effect from the day of its pas- 
sage, and thereby removed the members of the old Board ac- 
cordingly, from their said offices of said Trustees, on that 
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day; and that since their said removal, as aforesaid, they 
have expended, of said academy fund, about six thousand 
and two hundred dollars; that four hundred and fifty dol- 
lars of this amount has been by them paid, to retain six coun- 
sellors of the law, eminent for their learning and ability, to 
enable said pretended Board the better to resist the laws of 
the State, and the application of the said funds of the State 
to the purposes and objects of, and in the manner, designa- 
ted by the different Legislatures of the State; and, as your 
orators are informed and believe, other large sums have been 
paid out of said fund, for the salaries of school teachers, kept 
for the benefit of the children of said respondents and a few 
other persons; and your orators respectfully submit to your 
Honor, that said respondents from their individual property, 
are bound to restore the said amount to said funds, with the 
interest thereon, or its equivalent therefor. 

And your orators further inform your Honor, that all the 
records of said several boards of trustees and commissioners, 
are lodged in the keeping of said E. C. P. Dart, as the acting 
Secretary of said pretended board ; and that your orators have 
demanded the same and an inspection thereof; but that the 
same have been refused; and that in consequence thereof, 
your orators are not now able to inform your Honor more 
particularly, who constituted said boards at different periods 
of the same; and cannot, therefore, at this time, make them 
parties to this bill. 

And your orators further inform your Honor, that Henry 
Dubignon is the acting Treasurer of said pretended board of 
trustees, and has been Treasurer of all the aforesaid boards, 
since the year A. D. 1816; that he has exhibited freely the 
books to your orators, of said old boards of Trustees wherein 
the Treasurer’s accounts have been kept. And that your 
orators have demanded of him said academy fund, and all 
the funds, property and stocks of the said fund, or belonging 
thereto, or making a part of the same, either under the con- 
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trol of himself, as said Treasurer, or of the said old board. 
And said Dubignon has informed your orators, that he is de- 
sirous of surrendering the same to your orators, and believes 
it to be hisduty, and the duty of the old board to obey the 
laws of the State, till they are adjudged to be void by the 
Courts of the State; but that he is restrained from so surren- 
dering said academy funds, by the order and direction of the 
said old board of Trustees; and that therefore he desires the 
order and authority of this Court for so doing, and for his 
protection and security, and to place the said funds under the 
order and protection of said Court to be by your Honor dis- 
posed of according to the final adjudication of said Court. 

And your orators are further informed, and believe, that 
since the said 18th day of February, A. D. 1854, at some 
time, said William A, Couper, Thomas Bourke, and F. M. 
Scarlett have resigned their said offices, as said Trustees in 
said old board, and that their places have been filled by the 
election by said pretended board, of J. H. Couper, Alexander 
McDougald and Robert Hazlehurst, Jr., in said county and 
State; and that said three last named persons have acted as 
members thereof, and participated in the expenditure and par- 
tial waste of the aforesaid six thousand two hundred 
dollars, since their said election. And your orators are fur- 
ther informed and believe, that said J. H. Couper was one 
member of said board of Trustees at the time said King took 
said lands and said academy building from the control of 
said board of Trustees aforesaid, and remained aun acting 
member of said board many years thereafter, but for the rea- 
sons before stated, they are not able to give the dates, nor the 
names of his said associates. 

And your orators had well hoped that the said members 
of the said old board of Trustees aforesaid, would have com- 
plied with your orators’ reasonable requests, and with their 
own duty in the premises, and yielded that obedience and 
respect which are due to the laws of the State, and to the 
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siliminiatedion of justice i in the Courts of the State, ‘and would 
thave abstained from the demoralizing example of resisting 
‘the enactments of the same authority that gave them their 
official existence, and of usurping the power delegated only 
to the Judiciary of the State, of pronouncing legislative acts 
to be null and void. 

But so it is, may it please your Honor, the said respon- 
dents conspiring and confederating with divers persons un- 
known to your orators, but whom, when discovered, your 
orators pray may be made parties to this bill, with apt words 
to charge them, absolutely refuse to comply with your ora- 
tors’ reasonable requests, and to comply with the said laws 
of the State, and refuse to surrender up the books, property, 
papers, records, lands, monies and stocks in their possession, 
and under their control, belonging to said academy fund, and 
to account to your orators for the monies and property which 
have been by them expended and wasted, as aforesaid, or 
any part of the same; or to cease to act, as said board of 
Trustees, or to cease to claim possession of said academy 
building, or to control said academy funds, and insist upon. 
going on with their illegal acts, and the waste and expendi- 
ture of said academy funds; all of which said acts and do- 
ings are contrary to equity and good conscience, and tend to 
the wrong and injury of your orators and of the citizens of 
said county of Glynn in the premises. In consideration 
whereof, and for as much as your orators can only have 
adequate relief in the premises in a Court of Equity, wheie 
matters of this nature are properly cognizable and retrieva- 
ble—To the end therefore, that the said Urbanus Dart, E. C. 
P. Dart, Alexander Scranton, Thomas Bourke, Henry Dubig- 
non, Wm. A. Couper, H. F. Grant, D. H. B. Troup, Wm. Gig- 
nilliat, F. M. Scarlett, Alexander McDonald, Hazlehurst Jr., 
J. H. Couper and Thomas Butler King; and also the Plan- 
ters Bank, the Central Rail Road and Banking Company, and 
the Bank of the State of Georgia, and their confederates and 
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associates, when discovered, may, upon their several and 
respective corporal oaths, to the best and utmost of their sev- 
eral and respective knowledge, remembrance, information 
and belief, full, true, direct and perfect answer make, to all 
and singular the matters aforesaid, and that as fully and par- 
ticularly as if the same were here repeated, and they and 
every one of them distinctly interrogated thereto; and that an 
account may be taken of all the said Trust property, and of 
the funds which have, or but for the default and neglect of 
the said respondents, might have, been received by them, or 
by any other person or persons, by their orders or the order 
of either of them; and also an account of their application 
thereof, and that the said respondents may respectfully be 
decreed to pay what shall appear to be due from them upon 
such account, and that said respondents may be removed in 
fact, as they have been in law, from being and acting as said 
Trustees, and that in the meantime, some proper person may 
be appointed by your Honor to receive and collect the said 
Trust estate and effects, and that the said respondents may 
be restrained and enjoined by the order of this Court, from 
any further interference with the said Academy Trust fund, 
or the academy building; and that said Banks may be res- 
trained and enjoyed from paying out any of said trust funds, 
or from disposing of or transferring any of the same, except 
by the order of the court; and that your orators may have 
such other and further relief as the nature and justice of the 
case may require. May it please your Honor, to grant unto 
your orators the writ of injunction to be directed to the said 
respondents, enjoining them and each of them from interfer- 
ing in any manner with said trust fund of said Glynn County 
Academy, or with said academy building, and requiring 
them and each of them to surrender the records and books 
of said Board of Trustees into the hands of the said Court, 
and also enjoining said Banks from paying out any part of 
said funds, or using the same, or transferring any of the said 
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stock belonging to said academy fund, except by the order of 
this Court, and also the writ of subpeena to be directed to 
each of said respondents commanding them, upon a day 
named therein, and under a certain penalty, to appear before 
this Honorable court, to answer this bill of complaint; and 
to perform and abide by such order and decree as to your 
Honor shall seem meet. And your orators will ever pray. 
A. G. JEWETT, 
WRIGHT & SAVAGE, 
Solicitors of Complainants. 


“You, James Houston, a Trustee of Glynn County Acad- 
emy, in behalf of the Trustees of said Glynn County Acade- 
my, complainants in said bill, do solemnly swear that the 
facts stated in the bill are just and true to the best of your 


knowledge and belief. 
JAMES HOUSTON. 


Sworn to before me this 20th day of May, 1856. 
Francis M. Scartett, J. 1. C. G. C. 


At CuamsBers, May 20th, 1856. 
Read and Sanctioned. 


Let the writ of injunction issue. as prayed for, in the sum 


of thirty thousand dollars. 
A. E. COCHRAN, 


Judge Superior Court, B. C. 


EXHIBIT A. 


Election of Trustees for Glynn County Academy by the 
grand jury for April term, 1855, and on counting out the vote 
the following is the result: 

No. 1. F. M. Scurlett, 15. No, 2. H. F. Grant, 15. No. 
3. W. A. Couper, 15. No. 4. Thomas Bourke, 15. No. 5. 
H. Dubignon, 15. No. 6. S. M. Timmons, 15. No. 7. S. 
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M. Burnett, 14. No. 8. J. W. Moore, 13. No. 9. J. M. 
Tison, 13. No. 10. James Houston, 13. Wm. Gignilliat, 1. 
E. C. P. Dart, 2. A. Dart, 2. F. D. Scarlett, 1. Dr. 
Troup, l. 
A true statement of the Poll. 
HUGH FRAZER GRANT, Foreman. 


The undersigned protest against the Election of Trustees 
for the Glynn County Academy under the Act of the Legisla- 
ture at its last session, as being unconstitutional. 

HUGH FRAZER GRANT, 

U. DART, 

WM. ANDLEY COUPER, 

THOS. FULLER HAZZARD, M. D. 
ALEX. McDONALD, 

SILAS W. TAYLOR. 


A True Copy of the Record. 
Alttest—J. W. Moors, Clerk 8. C. G. C. 


EXHIBIT B. 


Notice.—All persons are forbid trespassing in any manner 
whatever on the following lots of land in the Town of Bruns- 
wick, Ga., as laid out and designated in a plan of said Town, 
by George R. Baldwin, Civil Engineer, in the year 1837. 
Water Lots Nos. 6, 7, 8, 9, 10, 14, 19, 23, 24, and Bay lots 
Nos. 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 23, 
and Town lots Nos. 57, 58, 59, 60, 61, 63, 64, 65, 69, 70, 71, 
73, 99, 118, 119, 134, 135, 136, 137, 138, 139, 140, 141, 142, 
143, 149, 150, 151, 153, 179, 185, 186, 187, 188, 189, 190, 191, 
192, 193, 203, 271, 272, 275, 278, 284, 285, 286, 287, 292,293, 
294, 295, 296, 297, 298, 301, 302, 303, 331, 332, 333, °345, 
346, 347, 367, 308, 369, 370, 371, 377, 378, $79, 380, 381, 
399, 404, 405, 408, 412, 415, 416, 417, 418, 419, 420, 421, 
127, 428, 431, 462, 463, 464, 465, 466, 467, 468, 469, 470, 
471, 477, 478, 479, 480, 481, 512, 513, 514, 517, 518, 519, 
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520, 521, 527, 528, 529, 530, 531. The law will be rigidly 
enforced against all trespassers, whenever such trespassers 
can be indentified. 
URBANUS DART, Trustee. 
April the 30th, 1856. 


To this bill defendants demurred. The Court overruled 
the demurrer, and defendants excepted on the following 
grounds: 

ist. That the Court erred in overruling the special demur- 
rer of the defendants to the bill of complaint. 

2d. That the Court erred in not dismissing the bill of com- 
plainants, upon the grounds taken by the demurrer of de- 
fendants. 

3d. That the Court erred in deciding that the Act of the 
General Assembly of the State of Georgia, approved 18th of 
February, 1854, with reference to the Glynn County Acade- 
my, was not violative of private right, but was constitutional. 

4th, That the Court erred in deciding that the Glynn Coun- 
ty Academy was a public corporation. 

5th. Thatjthe Court erred in deciding that the Trustees of 
Glynn County Academy, under the original charter, had no 
vested beneficial interest in the fund, but only a naked pow- 
er which the,State could resume at pleasure. 

6th. That the Court erred in deciding that the Trustees 
chosen by the grand jury of the county of Glynn, were ever 
duly organized. 

7th. That the Court erred in deciding that the complain- 
ants not being a majority of the Trustees had a right to file 
their bill claiming to have the whole fund turned over to 
them. 

8th. That his Honor erred in deciding that the complain- 
ants had not a remedy at law adequate to all their rights in 
the premises. 
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Law, Bartow & Lovett; Warp, Owens & Jones; for 
plaintiffs in error. 


A. G. Jewett; Wrieut & Savace, for defendants in 
error. 


By the Court.—McDona tp, J. delivering the opinion. 


It is necessary in the outset, to consider whether the “Trus- 
tees of the Glynn County Academy,” be a corporation of the 
class, which constitutes a contract between the State Gov- 
ernment and the corporators, within the meaning of that 
clause of the Federal Constitution which inhibits a State 
from passing a law impairing the obligation of contracts. 

The great and leading case which brings the grant of a char- 
ter or an act of incorporation of any sort, within the protec- 
tion of the Constitution of the United States, as a contract, in 
the case of the Dartmouth College vs. Woodward, 4. Whea- 
ton, 518. That judgment has become the law of the land, irre- 
pealable by Congress, and irreversible, except by the tribunal 
which pronounced it. It is therefore, a controlling authority 
in this case. The college, whose charter was the subject of 
discussion in that case, was endowed by private donations. 
With the statement of this simple fact, we shall proceed, at 
once, to principles conceded or established in the adjudica- 
tion of that case, applicable to the case before us, The Chief 
Justice, in delivering the opinion of the Court remarked that 
“if the act of incorporation be the grant of political power, 
if it create a civil institution to be employed in the adminis- 
tration of the government, or if the funds of the College be 
public property, or if the State of New Hampshire, as a gov- 
ernment, be alone interested in the transactions, the subject 
is one in which the Legislature of the State may act, accord- 
ing to its own judgment, unrestrained by any limitation of 
its power imposed by the Constitution of the United States,” 
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4. Wheat. 639,630. After reviewing the most essential parts 
of the charter, he says: “it is apparent that the funds of the 
college consisted entirely of private donations.” Jb. 632. 
His conclusion was, that it was an eleemosynary, and as far 
as respected its funds, a private corporation. /b.633-4. The 
argument of the Court admits that education is an object of 
national concern, and a proper subject of legislation. The 
Chief Justice in speaking of Dartmouth College asks, “where 
then can be derived the idea that it has become a public 
institution, and its trustees, public officers, exercising powers 
conferred by the public, for public objects? Not from the 
source whence its funds were drawn; for its foundation is 
merely private and eleemosynary.” 6.635. Itis said again, 
that “the character of civil institutions does not grow out of 
their incorporation, but out of the manner in which they are 
formed and the objects for which they are created. The 
right to change them is not founded on their being incorpo- 
rated, but on their being the instruments of the government, 
created for its purposes.” Jb. 638. Justice Washington 
places the right of government and visitation in private cor- 
porations for charity, on the property in the lands which the 
founder assigned to support the charity. Jb. 666. Judge 
Story goes one step further, and says: “if the charter were a 
pure donation, when the grant was complete and accepted 
by the grantees, it involved a contract, that the grantees should 
hold, and the grantor should not re-assume the grant, as much 
as if it had been founded on the most valuable consideration.” 
7b. 684. For the reasons assigned by the various Judges 
who delivered opinions at length, a majority of the Court, 
overruled the judgment of the State Court of New Hamp- 
shire sustaining the several acts of the Legislature of that 
State amendatory of the charter of the college. Judge Du- 
val dissented, but he wrote out no opinion. The members 
of the Court who concurred in the judgment of reversal, did 
not agree in the reasons for that judgment, and those reasons 
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involved very important principles; but it may be safely, 
averred, we think, that the controlling reason with a majority 
of the Court was, that the college was endowed by private 
donations, and that the charter having been granted in con- 
sideration of such donations, it had all the requisites of a 
contract, and was protected against Legislative interference 
on the part of the State, by the Constitution of the United 
States. We feel warranted in saying, that if the government 
had been the founder of the college, the decision would have 
been otherwise. At any rate, the case is not an authority that 
the Legislature of a State has no control of an eleemosynary 
institution, where it is the sole contributor of the fund which 
supports it, and creates a corporation for the purpose, simply 
of carrying out its objects. The question as presented in the 
Dartmouth College case was considered a most important 
and delicate one, and the opinions delivered by the different 
Judges, show that it was not without embarrassment. A 
charter had been granted by the King of England, and at 
the time of the grant, it was well known to the parties who 
received the charter, that it was subject to be modified, amend- 
ed or annulled, at the pleasure of the sovereign power of the 
Kingdom. The Court, with deference be it spoken, may 
have experienced some difficulty in arriving at the conclu- 
sion, that the law of the land, which recognized this sivong, 
but perhaps necessary power, of modification or repeal, did 
not enter into the contract and form a part of it. If it did, 
a mere change of the sovereign power could have no effect 
upon the contract, but it remained as it was, with all its ex- 
press stipulations, and subject to all its implied conditions, 
and among them this power of control. 

We will now trace the history of the Glynn County Aca- 
demy, investigate its rights under the several Acts of the 
General Assembly, on which it, or the defendants for it, claim 
exemption from legislative control. 

The 54th clause of the Constitution of February 1777, 
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declares that “schools shall be erected in each county, and 
supported at the general expense of the State, as the Legis- 
lature shall hereafter point out.” Watkins’ Dig. 15. 

The 14th section of the Act for the more full and complete 
establishment of a public seat of learning in this State, de- 
clares that all public schools instituted or to be supported by 
funds or public monies, in this State, shall be considered as 
parts or members of the University, and shall be under the 
foregoing rules and regulations,(being those prescribed for the 
University.) Cobb 1086. Thoserules and regulations show 
that the action of the Board of Visitors and the Board of 
Trustees, was to be submitted to the supervision of the Gen- 
eral Assembly. ‘The first appropriation for an academy in 
the County of Glynn was made by the Act of 1st February, 
1788. Commissioners were appointed forthe town of Bruns- 
wick who were authorized to survey the town, and to sell all 
or any of the vacant lots in said town, except such as were 
reserved for public use, and the monies arising from the sale, 
were to be applied to the building and support of an acade- 
my in said town, and to no other purpose whatever. Wat- 
kins Dig, 381. The Constitution of 1789, is silent on the 
subject of education, but it gives to the Legislature power to 
make all laws and ordinances which they shall deem neces- 
sary and proper for the good of the State, which shall not be 
repugnant to the Constitution. 

In 1796, the Legislature passed an Act, pretty much the 
same as the Act of 1788, making provision for the support 
of an academy or seminary of learning, in the County of 
Glynn. Wat. Dig. 598. In 1797, the Legislature made fur- 
ther provision for said academy. Jb. 669. In 1813, the 
Legislature enacted that the Commissioners of the town and 
commons of Brunswick, should be Commissioners of the 
ocademy, and appointed Commissioners. Lamar’s Dig. 977. 
In 1814, the Legislature again appointed Commissioners and 
authorized them to sue, and subjected them to suit. Jb. 978. 
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In 1817, the Legislature passed an Act providing for the 
election of Commissioners of Glynn County Academy, de- 
claring their term of service, and pointing out the mode of 
filling vacancies. Jb. 19. In 1821, an Act was passed to 
incorporate Glynn County Academy, and five Trustees were 
appointed, and invested with all manner of property then be- 
longing to the said institution, or which might thereafter be 
conveyed or transferred to them, to have and to hold the 
same for the proper use, benefit and behoof of the said aca- 
demy. Daw. Comp.6. In 1823, two Commissioners, in ad- 
dition to those already in office, were appointed for said aca- 
demy. Jb. 17. In 1829, the Inferior Court of Glynn Coun- 
ty, was authorized and empowered to sell the academy 
building in said county, and to apply the proceeds of the 
sale to the education of poor children in said county, and 
for other county purposes. In 1838, five additional Trustees 
were added to the Board by an Act of the Legislature. Acts 
of 1838, p.7. At thesame session, the Brunswick Academy 
was incoporated, and the act to authorize the Trustees of the 
Glynn County Academy to establish free schools in said 
county was repealed. cls of 1838, p.11. Without look- 
ing further into the Legislation on this subject, prior to the 
year 1854, we will briefly remark of the Act of February of 
that year, that it changes the mode of electing Trustees, and 
requires the then existing Board of Trustees to turn over to 
the Trustees appointed under that act, all the books, build- 
ings, papers, lands and money belonging to the academy 
fund. 

By the Constitution of 1777, schools erected in the several 
counties were to be supported at the general expense of the 
State. The University was established in 1785, and the act 
establishing it, made all public schools instituted, or to be 
supported by the State, members of the University, and sub- 
ject to the same rules and regulations, which placed them 
under the control of the General Assembly. In 1788, the 
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first appropriation was made for the erection and support of 
an academy in the county of Glynn, and its endowment 
proceeded from the State exclusively. The Legislature usu- 
ally constituted new Commissioners for that academy, with- 
out reference to former appointments. This was its practice 
down to the time of the incoporation of certain persons as 
Trustees of Glynn County Academy, and by that very act, 
it displaced Commissioners chosen under the provisions of a 
prior statute, and which Commissioners had been previously 
authorized to sue and had been subjected to suit. By the 
act of incorporation, it does not appear that donations had 
been made to the academy by private individuals, and when 
it invested the Trustees with all the property, &c. belonging 
to the institution, it invested them with the property only 
which had been contributed by the State. The act authorized 
the Trustees to accept donations, &c. for the academy, but it 
is alleged in the bill, that its funds and property consist of 
those exclusively appropriated by the Legislature to its use. 

It is therefore not an institution protected by the Constitu- 
tion of the United States, against the Legislation of the State. 
4. Wheat. 629-30. But after the act of incorporation, the 
Legislature continued, as before, to exercise the power of con- 
trol over the government of the academy. It appointed, 
first, two additional Commissioners, who acted with the Board 
as Trustees, increasing their number to seven, and after- 
wards appointed five other Trustees, and repealed the act in 
which the two were appointed. It is insisted that this last 
act is unconstitutional. But it is immaterial to the present 
enquiry, whether that be so or not. The question is as to 
the legislative control claimed and exercised over the govern- 
ment of the academy. It was exercised, and its act was ac- 
quiesced in,and the new members of the Board, claiming 
title under legislative appointment, subsequent to the act of 
incorporation, which fixed the number of Trustees at five, 
had,.of course, a controlling power over the affairs of the in- 
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stitution, the two appointed under the Act of 1823 continu- 
ing to act after the repeal of the law. If the act of 1854 is 
unconstitutional, the acts increasing the number of Trus- 
tees are equally so, (unless passed at the instance of the Trus- 
tees, which does not appear,) and if the Academy had been 
founded on private donations and incorporated in considera- 
tion thereof, these last named acts would have fallen within 
the decision of the Dartmouth College case, and according to 
the judgment there rendered, would have been void. But the 
funds of the Academy are public property, and the Legisla- 
ture was not, therefore, restricted by any limitation of State 
power in the Federal Constitution, from passing the Act of 
1854. 

The opinion of Justice Story, goes farther. He insists that 
a charter incorporating an eleemosynary institution, whether 
it be founded on public or private donation, is a contract 
within the meaning of the Constitution of the United States, 
on the ground that all corporate franchises are legal estates, 
that they are powers coupled with an interest, and that the 
corporators have vested rights in their charter as corpora- 
tors, Story on Con. §1392. Inthe case of len vs. McKean, 
he maintained the same doctrine, and when he referred to 
the Dartmouth College case to support it, he referred to that 
part of it which contained his own reasons for concurring in 
the judgment pronounced by the Chief Justice, and in which 
reasons, Justice Livingston alone agreed with him. In the 
Courts of the United States, that decision cannot be consider- 
ed as authority, until it becomes an established principle thata 
single associate Justice of the Supreme Court, presiding alone, 
in his own Circuit, may over-rule a decision of the Supreme 
Court. We cannot recognize it as authority here. We think 
the decision of the Supreme Court goes far enough, on reasons 
concurred in by the majority of the Court, and it is not quite 
certain that a period may not arrive, when there shall be 
cause of regret that that Court placed a construction on the 
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constitutional power of the States which restricts them from 
repealing or modifying acts of incorporation of any sort pass- 
ed by them. The Supreme Court itself declared that it was 
more than possible, that the preservation of rights of the 
description then under consideration (corporate rights) was 
not particularly in the view of the framers of the Constitu- 
tion, when the clause under consideration was introduced 
into that instrument. A construction of the Constitution was 
asked which would restrict a State in the exercise of a sove- 
reign power—a power to control a body of its own creation 
in the exercise of functions and the enjoyment of privileges 
granted to it for the promotion of local, but of public inter- 
ests. Before such a construction was given to it, it ought to 
have been justified, we are disposed to believe, palpably by 
the letter and intent of the Constitution. There was no great- 
er danger here, where all the constituent parts of the Legis- 
lative power are mediately or immediately representatives of 
the people, than in England, where only one of its component 
parts is chosen by the people, that the Legislature would vio- 
late the rights of private property by the repeal or modifica- 
tiou of one of its acts, granting a charter; or that it would 
interfere, in any manner, therewith, except when the public 
interest required it, and except, also, upon ample security 
against injury to private property, which had been conveyed 
under the charter to the corporation, or accumulated by it. 
As evidence of this, it has become the practice in many of 
the States for the Legislatures, in granting charters,to reserve 
the power to alter or repeal them at pleasure, thus putting 
them on the footing they were before the decision of the 
Supreme Court, and in no case has this power been exercised, 


within our knowledge, to the detriment of private interests. 


In every case in which it has been exercised, it has been 
done with great caution, and in no instance, except in cases 
where the misconduct of the corporation has made it neces- 
sary to the public safety. 
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But conceding Judge Story’s opinion to be the law of the 
land, then the act of 1854, was constitutional. If the five 
Trustees appointed by the act of incorporation of 1821, ac 
quiesced in the subsequent appointment, by the Legislature, 
of additional Trustees, solely from an impression of the con- 
stitutional powers of the Legislature thus to interfere, and it 
had no such power, this acquiesence amounts to nothing, and 
did not affirm a void act. From the bill before us we can 
infer nothing on the subject, as nothing is averred. From 
the acts of the Legislature it does not appear that the increase 
of the number of Trustees was petitioned for by the existing 
Board, but it seems to have been the voluntary action of the Le- 
gislature, exercising, as before, its right to manage and control 
this Academy according to its own discretion. The new 
Trustees constitute a majority of the Board, and if their ap- 
pointment was void all their acts are void, and among their 
acts must of course have been the vote filling of vacancies in 
the Board. But one of the original members of the Board 
of Trustees is now a Trustee, the rest are all new Trustees, 
holding their position either, (according to the premises) by 
an unconstitutional legislative appointment, or by the elec- 
tion of a body, a majority of whom were incapable, because 
they held their offices by an unconstitutional appointment. 
This was the condition of things when the Act of 1854 was 
passed. Of the legal constitutional corporation, there was, 
as before remarked, but a single Trustee, and he of course, 
incapable of holding an election, or of performing any other 
corporate act. The corporation was then defunct, and inca- 
pable of self-resuscitation. The Legislature alone could re- 
vive it, and it could revive it upon its own plan, and direct the 
mode of a new organization. But we do not put the decis- 
ion upon this view of the case. We think that the Act of 
1821 did not create a corporation of the class that is protec- 
ted from Legislative interference by the Constitution of the 
United States. 
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The second ground of demurrer is, that the Board of Trus- 
tees chosen under the Act of 1854, never legally organized. 

This ground is answered by the allegations in the bill, which 
cannot be controverted in this demurrer. Ten Trustees were 
elected by the grand jury under the Act of 1854, Four of 
them refused to accept the appointment, but the other six met 
and organized, engaged a teacher and took charge of the 
Academy building. The six, being a majority of the ten, 
performed these acts. Without pausing to enquire whether 
the Board of Trustees consisted properly of ten, it is quite 
sufficient to say that the Legislature considered and recogni- 
zed the six as a competent Board, by directing the Treasurer 
to pay teachers employed by them—referring to them as the 
Board elected under the Act of 1854. Acts of ’56, 299. 

We will, however remark, that the title of the Act of 1823, 
under which two Trustees were added to the Board is, “ An 
act to authorize the Commissioners of Glynn Academy to es- 
tablished free schools in said county.” It has no reference 
to the appointment of Trustees. The Act of 1838, which 
appoints five additional Trustees, is subject to the same ob- 
jection, But the Board elected by the grand jury having 
been recoguized by the Legislature as a legal Board, is suffi- 
cient to establish the number which should constitute it with- 
out deciding upon former legislation in reference thereto. 

The third ground of exception is on the point made in the 
demurrer, that the Trustees can only act by a majority of the 
whole number, and it does not appear that a majority have 
given their sanction to the filing of the bill. 

It is true that less than a majority of a board of Trustees 
cannot do a corporate act.unless the charter declares other- 
wise, but it is also true that when a suit is brought in the 
name of a corporate body, it is to be presumed to be author- 
ized by the body. If the suit be in the names of members 
of a corporate body, and they are less than a majority, it can- 
not be the suit of the corporation, unless the act creating it 
authorize a less number than a majority to sue as the corpo- 
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ration. There is no such authority in this act of incorpora- 
tion, and the suit being by five, when the board of Trustees 
consists of ten, the suit cannot be sustained by them as the 
suit of the corporation. Upon the charges in the bill, how- 
ever, they may proceed with their suit in their individual 
names, as citizens of the county of Glynn, and in behalf of 
the rest of the citizens of Glynn county, by amending their 
bill, so as to conform to this decision. The complainants, as 
the bill will stand, can have no higher claim to the posses- 
sion of the property and funds of the Academy, than other 
citizens of Glynn county, but as cestui que trusts, they can 
have an account of the property and funds in which every 
citizen of Glynn county has an interest, from those who have 
them in hand and have assumed, whether rightfully or wrong- 
fully, to manage and control them. They can ask a decree 
in regard to the‘{matters charged in the bill, and the funds 
may be secured, and the Court by its decree can compel their 
application to the objects for which they were given. 

In regard to the fourth and last ground, to-wit: That a 
guo warranto, being a proper and sufficient remedy for com- 
plainants, Equity‘has no jurisdiction, it is sufficient to remark, 
that the government is not moving in this matter, and has not 
ordered an information to be filed against the defendants; 
that a guo,warranto tries the right only, and gives no relief 
for breach of trust; that defendants are bound to answer to 
the grave charges made against them of breach of trust; and 
there can be no difficulty in settling the right before a Court 
of Chancery. 


Judgment affirmed. 
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Present—JOSEPH H. LUMPKIN, 
CHARLES J. McDONALD, } Judges. 
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No. 1.—Jonnson & Sxoay, plaintiffs in error, vs. THomas H. 
CiarkeE, defendant in error. 


[1.] If evidence be taken by commission, the case in which it is taken need not 
be stated in the caption to the answers, if it be stated in the heading of the 
interrogatories, and is set forth in the commission, and all attached together, 
are enveloped and sent by mail. 

[2.] If a contract is to be construed otherwise than literally expressed, there 
must be something apparent in the evidence to justify the Court in so inter- 
preting it. 

[3.] Party making a special contract must comply with it. He cannot volunta- 
rily abandon it against the consent of the opposite party, and recover ona 
common count, ordinarily. 


Assumpsit in Dougherty Superior Court. Tried before 
ALLEN, Judge, May Term, 1857. 


This action was brought by Johnson & Sloan, attorneys at 
law, against Thomas H. Clarke, to recover the sum of two 
hundred dollars on the following contract, viz: 
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“$50. By the 25th of December next, I promise to pay 
Johnson & Sloan, or bearer, fifty dollars, value received. 


January 14th, 1854. THOMAS H. CLARKE.” 


Whereas, Thomas H. Clarke, is about to commence a suit 
in Muscogee Superior Court for the recovery of certain ne- 
groes of and from M. N. Clarke, and whereas said Thomas 
has retained said Johnson & Sloan in said case: Now the 
said Thomas in the the event of recovering, agrees to pay 
said Johnson & Sloan one hundred and fifty dollars, in addi- 
tion to the sum specified in the above note. 


January 14th, 1854. THOMAS H, CLARKE. 


Under this agreement, Johnson & Sloan instituted an ac- 
tion of trover against M. N. Clarke for said negroes, some- 
time in the year 1854: Pending this suit about the 1st of 
January, 1855, Thomas H. Clarke and his grand-mother, Mrs, 
Hinton, came up to Columbus, and by some means got pos- 
session of the negroes sued for, and took them off, down to 
Dougherty county, where they resided, and have held posses- 
sion of them ever since. At December Term, 1855, the ac- 
tion of trover was dismissed, and Johnson & Sloan claimed 
from defendant the sum of two hundred dollars; this he re- 
fused to pay, and they bring their suit. 

Plaintiffs counsel requested the presiding Judge to charge 
the jury, that if they believed from the evidence that plain- 
tiffs instituted the action of trover for the defendant in pursu- 
ance of the contract, and rendered the usual service in the 
bringing and preparation of the case for trial; and that pend- 
ing the action, the defendant took the law into his own hands 
and got possession of the negroes tortiously or otherwise, 
plaintiffs were not bound further to prosecute the action, and 
were entitled to recover in this case for the value of their 
services, and that if they so believe, they must find for plain- 
tiffs, whatever the evidence shows their services to have been 
worth; which charge the Court declined to give, but on the 
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contrary, charged the jury, that to entitle the plaintiffs to re- 
cover more than the note for fifty dollars, it was incumbent 
on them to prove a compliance on their part with the terms 
of contract; that is, to show a recovery in the action, or that 
they were prevented from a recovery by the act of the de- 
fendant, the plaintiff in the trover suit, That the taking of 
the negroes from the defendant in the trover action, was not 
such an act as prevented the plaintifi’s from prosecuting the 
action to a recovery; that the plaintiff in the trover action 
might have been entitled to hire, and if he instructed his at- 
torneys to prosecute the action for hire, and they disobeyed 
the instructions and dismissed the action, they are not enti- 
tled to recover, except upon the fifty dollar note. 

The jury returned a verdict for the plaintiffs for the sum 
of fifty dollars; and counsel for plaintifi’s except. 

Ist. Because the Court rejected the depositions of M. N. 
Clarke and W. S. Clarke. 

2d. Because the Court refused to charge, as requested by 
plaintiffs counsel. 

3d. Because the charge given to the jury was erroneous 


and contrary to law. 


Strozier & SLtAveurTeR, for plaintiffs in error. 


W. E. Smita; and R. F. Lyon, for defendant in error. 


By the Court.—McDona np, J. delivering the opinion. 


On the trial of this cause in the Court below, the plaintiffs 
counsel offered in evidence the depositions of Michael N. 
Clarke and William Scott Clarke, taken by commission. They 
were objected to by defendants counsel, on the ground that 
the case was not stated at the heading of the answers. 

[1.] The case was stated correctly at the head of the in- 
terrogatories and in the body of the commission, and the 
interrogatories, commission, and depositions, were attached 
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together and sent by mail under cover of an envelope, on 
which the case was properly stated. The Court rejected the 
evidence. We think the Court erred in ruling them out. 
There was sufficient evidence that the depositions were the 
identical answers given under the authority of the commis- 
sion, to the interrogatories to which they were attached. 

[2.] In regard to the other points in this case, we will re- 
mark that an important point of the evidence introduced on 
the trial before the Court below, is not in the record before 
lis, to-wit: the exemplification of the action of trover brought 
by Thomas H. Clarke vs. Michael N. Clarke. It was for the 
institution and prosecution of this suit, that the contract sued 
on was made, The contract is contained in two instruments, 
one for the payment of fifty dollars absolutely, and the other 
for the payment of one hundred and fifty dollars, condition- 
ally. The latter instrument recites that Thomas H. Clarke 
is about to commence a suit, “for the recovery of certain 
negroes.” Nothing is said cbout the hire. The instrument 
says further, that in the event of recovering, the said Thomas 
agrees to pay said Johnson & Sloan one hundred and fifty 
dollars. Now, there can be no doubt, that, if the cause had 
been tried and the plaintiff had recovered, the negroes, but, 
for some cause, the jury had given no hire, the plaintiff in 
this case action would have been entitled to the hundred and 
fifty dollars; such are the words of the contract. If the con- 
tract is to be extended beyond its words, there must be some- 
thing to justify the Court in soconstruing it. It does not ap- 
pear in the proceedings as exhibited in this record, that, at 
the time of the institution of the suit, the plaintiff intended 
‘to sue for hire His affidavit to hold the defendant to bail is 
not before us.- He cannot therefore say that he claimed hire. 
Mr. Williams, who gives evidence of the affidavit, says noth- 
ing of the value of the hire claimed. 

The plaintiff in the action of trover, directed his attorneys, 
the plaintiffs here, to make the defendant pay for the hire if 
they could. He did not seem to claim it, The exemplifica- 
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tion of the trover suit, is not before us to enable us to deter 
mine, whether the suit was brought for the hire, as well as 
for the negroes. If it was so brought, it is evidence of the 
interpretation which the plaintiffs put upon their own con- 
tract, and would perhaps have required of us to construe it 
in the same way, as the hire is usually sued for, when ne- 
groes are, 

There are peculiar circumstances in this case, which may 
have induced the plaintiff to forbear to claim it. And, on 
the whole, it may be safest to consider that the parties ex- 
pressed their contract as they intended, and that the desire of 
the party was to recover the negroes, The plaintiffs in this 
action was bound to execute their contract, and was not bound 
by the instructions of their client if they went beyond the 
requisitions of the contract. 

[3.] From the evidence in this cause, if the plaintiffs were 
entitled to recover at all, they must have recovered on their 
contract, and not on a quantum meruit, or quantum vale- 
bant. They voluntarily abandoned the suit, and if they did 
that contrary to their contract, they are not entitled to recover 
at all, the other party having derived no benefit from their 
services. 

The Court below having erred in rejecting the evidence of 
the witnesses Clark, and not having charged the law of this 
contract as we construe it from the evidence in this record, 
his judgment must be reversed. 


Judgment reversed. 





No. 2,—Ranpat S. Jonpay, plaintiff in error, vs. Toe STATE 
or Georata, defendant in error. 


[1.] In an indictment for the murder of a slave, it is not necessary to aver that 
the slave was not in a state of insurrection at the time, nor that the death did 
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not happen by accident, in giving the slave moderate correction. Such mat- 
ter must come in as a defence. 

[2.] When a new county is formed from an old one, and before its formation a 
crime was committed on the territory taken from the old county, the indict- 
ment is correct if it charge that the offence was committed in that portion of 
the old county which was taken to form the new one. 

[3.] Motion to quash an indictment and motion for a verdict of acquittal be- 
cause of alleged defects in the indictment are inthe nature of a demurrer, 
which must be filed by way of demurrer on arraignment and before plea plead- 
ed. 

[4.] Presiding Judge is the trior of the competency of jurors, and his judg- 
ment in regard to the competency, will be seldom interfered with. 

{5.] It is not sufficient to disqualify a person as a juror to prove that he was 
born withoutthe United States. It must beshown that he has not been natural- 
ized, which may be done by his own oath, or by any competent evidence the 
the party may he able to produce. 

{6.] It is no ground for a new trial that the panel of the jury put on the prisoner 
does not number forty-eight, it he does object at the time the panel is put on 
him. 

[7.] On the indictment of a manager or overseer for the murder of a slave, that 
the owner furnished him with the instrument with which the killing was ef- 
fected, is no evidence. 

{8.] That the prisoner struck the father of the girl beaten, to prevent his com- 
ing to her aid or relief, when ina dying condition, is admissible as evidence of 
malice against the girl. 

[9.] The finding of the accused guilty of manslaughter on an indictment for 
murder, is an acquittal of the charge of murder, and if the Court be of opin- 
ion that the finding was wrong, and ought to have been for murder, it cannot 
grant a new trial. 

{10.] The Act of 1799, to carry into effect the 12th section of the 4th article of 
the Constitution, is not repealed by the penal code of 1833. 

{11.] If on an indictment for murder the jury find the accused guilty of man- 
slaughter, it is an acquittal as to the charge of murder, and if the Court be- 
lieve him to be guilty of murder, it cannot grant a new trial. 


Indictment for murder in Dougherty Superior Court. Tri- 
ed before Judge AttEn, June Term, 1857. 


Randal S, Jordan was indicted for the murder of a negro 
girl named Mariah, the property of John H. Dawson. 

Prisoner’s counsel moved to quash the indictment, on the 
ground that it was not alleged, that the slave was not in a state 
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of revolt, or the killing did not happen while inflicting mod- 
erate correction. 
The Court overruled the motion, and prisoner excepted. 


After reading the indictment, and before any testimony was 
introduced, prisoner’s counsel moved for a verdict of not guil- 
ty, on the grounds that the indictment showed that the crime 
was committed in the County of Baker ; and did not charge 
that the killing did not take place while there was an insur- 
rection or revolt, or that the death did not happen by accident 
in giving such slave moderate correction. 

The Court overruled the motion and prisoner excepted. 


In making up the jury, prisoner’s counsel moved to put 
John S. Moreman upon triors, and to be allowed to prove 
that said juror had formed and expressed fixed opinions, and 
proposed to introduce the juror himself, to prove that fact, and 
to ask him if he had not formed and expressed a fixed opin- 
ion. Counsel stating that the juror himself was the only 
person by whom they could prove the fact, within their know- 
ledge. 

The Court refused the motion, and put the juror upon the 
prisoner, and his counsel excepted. 


The prisoner put Robert Bears upon triors, and with the 
consent of the State, asked him, if he was not a partner of 
John H. Dawson, the prosecutor, and if he had not had fre- 
quent conversations with him and others, and if from these 
conversations he had not formed an opinion which he now 
entertained ? to all of which he answered in the affirmative. 
The counsel for the State then asked him if he would not be 
governed entirely by the evidence and find a verdict accord- 
ingly? To which question counsel for prisoner objected, and 
the Court overruled the objection, and the juror answered 
that he would, Prisoner’s counsel then asked him if it would 
not take a greater amount of evidence to remove that opin- 
ion than if he had heard nothing about the matter? He 
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replied, that perhaps it might. Prisoner’s counsel objected 
to his being put upon prisoner, the Court overruled the ob- 
jection, and held the juror competent, and prisoner excepted- 


James Harleti, a juror, being called, was asked by prison- 
er’s counsel (before the oath prescribed by Act of 1856, was 
administered to him) if he was not born without the limits of 
the United States? To which he replied that he was; coun- 
sel for the State asked him, if he had not been naturalized, 
and exercised the rights of a citizen? To which question 
prisoner objected. The Court overruled the objection, and 
the juror answered that he had, upon which the Court pro- 
nounced him competent, and he was put upon the prisoner 
and challenged, and prisoner excepted. 

There were but forty-seven jurors put upon prisoner in the 
last panel, the prisoner not knowing it until afterwards, when 
the name of John Rutland, one of the forty-eight was called, 
and he failed to answer, and was not in the Court-House at 
the time the panel was put on prisoner. He was sent for, 


and being brought in, was asked if he was put upon prison- 
er with the other forty-seven; he replied that he was not. 
Prisoner objected to the array on this ground. The Court 
overruled the objection, and the juror was put upon prisoner, 
but disqualified himself on the question as to partiality, and 
prisoner excepted. 


The jury being made up, the following evidence was sub- 
mitted on the part of the State. 


Allen T. Mallard, testified, that he knew a negro girl by 
the name of Mariah, the property of John H. Dawson, and 
was present at her death on the 23d July, 1853, in then Ba- 
ker, now Dougherty county. Defendant was overseeing for 
Dawson on the plantation of Dawson & Collier at the time. 
Mariah was taken and brought to witness by another negro 
girl, and he gave her up to Jordan, who took her and whip- 
ped herisome' time with a strap; thought Jordan was excited, 
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and after he had whipped her a while, called to him to stop; 
don’t know whether he heard or not; he continued whipping 
her awhile longer, and then let her up. She had been drop- 
ping peas and had a vessel to drop from, and after he let her 
up, she went towards the vessel, and, as she went defendant 
continued to strap her, following after her as she went to- 
wards the corn, and directly, witness heard some of the ne- 
groes who were working in the field hollow out; “Mr. Jor- 
dan has killed Mariah.” When witness came up to her, 
she was dying, or had fainted, and had a white froth on her 
lips. Jordan remarked, that he thought she was “possom- 
ing.” Witness said he thought not. Jordan then sent after 
Dr. Dickinson, and made a negro boy take Mariah to the house. 
When she arrived there, if not dead, she could not breathe 
as far as witness could see. They put mustard to her wrists 
and ankles, and witness started home and met Dr. Postell, 
who had been sent for. Witness returned with him and when 
he reached the house, the girl was perfectly dead. Witness 
had been gone only a few minutes, not more than five or ten; 
thinks it was not more than fifteen minutes from the time 
they left the field. The whipping took place in the field. 
Witness was some five steps off when Jordan began to whip 
the girl, not more than ten steps. The girl was not confined ; 
Jordan had her down on the ground; he would push her 
down. The strap was a leather one, very thick; commen- 
cing at the butt three ply, and after eight or ten inches two 
ply, and then one ply; the strap had a leather handle; was 
made of sole leather; cannot say how thick. Jordan held 
her sometime in one position and then in another, whipping 
her sometime in one place and then in another. Does not 
know how old she was; she was not twenty years old; large 
enough to plow; was about half grown. Witness thought’ 
he called to Jordan loud enough for him to hear; he spoke 
low, because he did not want the negroes to hear him. Jor- 
dan would sometimes turn her on her all fours; sometimes’ 
on her belly ; sometimes had her head down, and sometimes’ 
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up; don’t know how long he was whipping her; it may have 
been half an hour, probably not so long. He had her head 
confined at one time; does not recollect his placing her head 
between his legs. When he had her head under his knees, 
he held on to her clothes. When he let her up she appeared 
sullen, as if she would not do what she was told; she stag- 
gered alittle as she went off. Jordan strapped her sometimes 
on her back and sometimes on herhips. The girl was twen- 
ty or forty yards off when witness came up. Jordan was 
walking beside another negro, who appeared determined to go 
where the girl was lying, and appeared to be attempting to keep 
him oft; thinks he struck the negro boy with his strap; the 
boy was named Spencer. Does not know what he struck 
him for; the boy had disobeyed Jordan’s orders, and was 
trying to come where the girl was lying. Spencer was the 
girl’s father as witness thinks, Mariah was lying down when 
witness saw Jordan with Spencer. The straps could be heard 
by witness; he cannot say how long it was after the strap- 
ping commenced before he heard the cry that “Mariah was 
dead.” Spencer was not working far from where the girl 
was, and when witness got up there, he was up very close. 
Cannot say how many licks Jordan gave her. Witness was 
excited and might not make a correct estimate, but thinks 
there was between four hundred and athousand. The strap 
made a great deal of noise, but cannot say how hard they 
were, as they usually make a great noise. The girl seemed 
to be suffering great pain. Does not think it was an hour 
from the time the whipping began, till she died When 
she was carried and delivered to Jordan, she seemed to be 
well. Witness had not whipped her while in his possession. 

Cross-Examined.—Cannot say how many lashes were in- 
flicted ; there was nothing extraordinary in the way the girl 
was held, as far as witness saw. There was nothing unusu- 
al in the way she acted when she was whipped ; when she 
went off she looked sullen or bewildered, or determined not 
to do what she was told. Jordan remarked to witness when 
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he came up, that she was playing possum. Does not know 
how long Jordan had been there; ke had been there but a 
short time. Thinks he has seen Mr. Collier one of the part- 
ners with the strap. Does not know that it is a common 
thing to use such things. He never saw but one before. 
They are used to keep from drawing blood like a cowhide; 
never used one. Thinks a person using one might hurta 
negro worse than he had any idea of. 

Re-Examined by State—The difference between the straps 
commonly used, and the one Jordan used is, that his was 
much heavier. It happened about 11 o’clock in the morn- 
ing; it was very warm. Corn was growing in the field, and 
it was as high as witness’ head; this fact made the field much 
more oppressive and hot. Witness did not say he saw that 
strap in Mr. Collier’s hands, but one like it. It was frequent- 
ly carried by him at his saddle. 

Re-Examined by Defenee.—It is not the habit of the coun- 
try where an overseer is placed upon a plantation for the own- 
er to leave the whip upon the place, and the overseer gener- 
ally has the whip that is given to him, and if his employer 
had a preference would use it. Thinks he saw the strap 
which Jordan had in Mr. Collier’s hand or at his saddle. 

Re-Examined by State.—Is not an overseer now, but was 
at the time of this occurrence. : 

Again by Defence—Was overseeing at the time on the 
plantation of Col. Lawton. Does not know the extent of the 
girl’s exhaustion at the time she was brought in. She was 
brought in as a runaway. 


Capt. N. R. Roberts—Saw the negro girl at Dawson’s house 
after she was dead. Was on the inquest. She was in the 
piazza; had the appearance of having been severely whipped ; 
she seemed to have been cut to the bone on the thigh, and 
the wounds were filled with clotted blood; was the worst 
whipped girl he ever saw; examined her back and found no 
gashes, It was extremely hot, in July; thinks she was abou 
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thirteen years old. The strap seemed to be three double; 
thinks there ought to be a great difference made in the cor- 
rection of negroes, and would not think of whipping a girl 
of that size with more than a switch. Dawson and Collier 
were both absent. Jordan was present at the inquest. The 
girl was cut on the thigh by Mr. Keaton, to see how far she 
was cut, and it was black and blue, and filled with clotted 
blood. 

Cross-Examined.—W ould not keep such an instrument on 
his place as the strap he saw. The thigh was cut by Keaton 
at or about the time the physician’s were present; would 
not use such a strap even if the owner of the place had giv- 
en itto him. Witness could have killed a three-year old 
bull with it. Ifthe owner of the place had ordered the over- 
seer to use such a strap, he probably would have been ex- 
pected to obey orders. 

A young man with such an instrument in his hands might 
do much more harm than he was intending to do. Would 
not suffer such a strap to be used on his place. 

Re-Examined.—W ould not have whipped any sort of a 
negro with such a strap. Any man of common sense ought 
to know that a negro ought not to be whipped with such a 
strap, and if whipped with such a one it ought to be given 
very lightly. 


Dr. John T. Dickinson—Witness is a practicing physi- 
cian; was sent for by Mr. Jordan in July, 1853, to see Mariah, 
a negro girl, at the plantation of Mr. Dawson. She was dead. 
when he saw her; seemed to have been whipped to death ; the 
blows were inflicted on her back, thighs and belly ; she was 
bruised all over. The bruises were down to the muscles. 
The blood was clotted in places. The whipping was the 
principal cause of her death. 

Cross Examined.—Witness and Dr. Postell made a very 
careful post-mortem examination. They opened the scull. 
The whipping seemed to be the immediate cause of her death, 
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and to have produced the rushing of the blood to the head, 
which was the cause of her death. She seemed to have died 
from appoplexy, caused by the whipping. Other causes pro- 
duce this rushing of blood to the head; running or exercise 
might cause it: it being somewhat a matter of uncertainty, 
‘ which might have caused this appoplexy. The brain dis- 
closed the fact that she died from appoplexy. 

Re-Examined by State-——A person whose throat is cut or 
stabbed to the heart, dies of hemorrage; this negro he thinks, 
died from the whipping. 

Re-Examined by Defence-——Appoplexy is produced by 
various causes, Thinks the whipping or the position the 
negro was in while receiving the whipping, was the cause of 
this attack. Appoplexy is produced by various causes, and 
cannot state what position the negro was in while being 
whipped. 


The jury found the defendant guilty of voluntary man- 
slaughter, and recommended him to the mercy of the Court. 


A motion was made in arrest of judgment: 


lst. Because the indictment does not charge that the kil- 
ling did not take place while the slave was in a state of re- 
volt or insurrection, and did not happen by accident in giving 
such slave moderate correction. 

2d. Because the indictment does not charge the offence to 
have been committed in the county of Dougherty, but shows 
that it was committed in the county of Baker, or in that por- 
tion of Dougherty which was then Baker, at the time the 
offence was committed. 

The Court overruled the motion in arrest of judgmeut. 

A motion was then made for a new trial, on the grounds 
taken inthe motion for arrest of judgment and upon the 
rulings and decisions excepted to in the formation of the ju- 
ry above stated, and further: 

Because the jury found contrary to law. 
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Because the jury found contrary to evidence. 

Because the jury found contrary to law and evidence. 

Because the Court erred in charging the jury that it made 
no difference whether the owner of the slave furnished the 
instrument with which the killing took place, or not, he hav- 
ing admitted that the instrument was furnished by the em- 
ployer;—which charge had a tendency to weaken the defence 
and was an expression of an opinion as to what had been pro 
ven. 

Because the Court erred in admitting the testimony of the 
witness, Mallard, as to the prisoner whipping Spencer, the 
prisoner objecting, and the Court overruling the objection. 

Because the jury found contrary to law and evidence in 
this, that they found voluntary manslaughter, which from the 
evidence could not be true. 

Because the Act of 1799, under which defendant was tried, 
is repealed by the Penal Code of 1833. 

The Court refused the motion for a new trial, and defend- 
ant excepted. 


Srrozier, WarReEN and SiaveuTer, for plaintiff in error. 


Solicitor General Evans, represented by McCay and R. F. 
Lyon, for the State. 


By the Court.—McDona tp, J. delivering the opinion. 


[1.] The motion ingrrest of judgment ought not to have been 
sustained, and in our judgment the Court below committed 
no error in overruling it. The twelfth section of the fourth 
Article of the Constitution does not define what shall consti- 
tute the murder of a slave, but only declares that the maim- 
ing or killing a slave, shall be established by like proof, and 
subject to such punishment, as in case the same offence had 
been committed on a free white person. It is restrictive of 
the power of the Legislature. The exception does not alter 
the case. That is permissive to the Legislature. If a slave 
be killed in a state of insurrection, or if the death should 
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happen by accident in giving the slave moderate correction, 
the Legislature may mitigate the punishment, or relieve the 
accused party from all punishment. The statesmen contem- 
porary with the Constitution construed that provision of the 
Constitution as we do, and passed an act to carry it into ef- 
fect. Cobb982. It has never been held that, in indictments 
for the murder of a white person, after charging the offence 
in the usual manner, there must be negative averments, that 
it was not done in self-defence, and that the danger was not 
so urgent and pressing at the time of the killing, as to render 
it absolutely necessary, to save his own life. This is a sepa- 
rate section of the Penal Code. Sec. XV. Cobb 785. This 
must come in as a matter of defence. So in the case of kil- 
ling a slave. If murder be charged, and the killing was 
justifiable under the law, it must be brought in by way of 
defence. 

“If a clause of exception contained in the same statute, 
excuses a person under such and such circumstances, or gives 
license to persons so and so qualified, so as to excuse or ex- 
cept them out of the general prohibitory words, that must 
come by way of plea or evidence, that the party is not with- 
in such general prohibition but excepted out of it.” Rez. vs. 
Pemberton, 2. Bur. 1036. That case was an indictment for 
exercising the occupation of a tanner, not having served an 
apprenticeship therein for seven years. The defendant con- 
tended that the statutes allowed certain persons to exercise 
the trade without having served such apprenticeship, and that 
the indictment ought to specify the qualifications of such 
persons, and to show that the party is not within any of them. 
The principle is the same. 


[2.} The indictment charges that the offence was commit- 
ted in that portion of the county of Baker which is now the 
county of Dougherty. The place where the homicide was 
committed, is in the county of Dougherty; the plaintiff in 
error was indicted in Dougherty county, and he was tried in 
Dougherty county, but it so happens that at the time of the 
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commission of the offence, there was no Dougherty county, 
that it has been laid out since; and that within its defined 
boundaries is the place at which the homicide was commit- 
ted. It was in the county of Baker before. We think that 
it is sufficiently charged in the indictment that the offence 
was committed in the county of Dougherty. The defendant 
could not have been prosecuted in the county of Baker, at 
the time the indictment was found; for the territory on which 
the alleged offence was committed, was no longer in the 
county of Baker. The Constitution fixed the place of trial, 
for the benefit of defendants or parties accused, in the county 
where the offence was committed, as the locality at which he 
could most conveniently secure the attendance of witnesses, 
The change of the name of a county cannot operate to his 
detriment in any way, nor can the change of a county line. 

[3.] The two first grounds in the motion for a new trial 
are disposed of by what we have said on the motion in ar- 
rest of judgment. But we will say additionally that the ob- 
jection to the indictment ought to have been made by demur- 
rer in writing, at the arraignment, before plea pleaded. It 
was too late afterwards. See case lately decided at Savan- 
nah, Thomasson vs. State of Georgia. Motion for a verdict 
fora defect in the indictment is, in effect, a demurrer. 

[4.] This Court has held that under the Act of 1856, the 
presiding Judge is the trior of the competency of jurors. Reid 
vs. The State, 20. Ga. Rep. 688. .The third ground in the 
motion for a new trial was therefore properly overruled. 

The juror Robert Bears was examined as to his competen- 
cy. His evidence was fully heard, and he was pronounced 
competent by the presiding Judge, who was the trior, whose 
judgment, we are not prepared to say, was such as to call for 
our interference. Costly vs. The State, 20. Ga. Rep. 629. 

[5.] Daniel Hartlett the juror was asked before the statua- 
ry oath was administered, in regard to his birth place, and he 
replied that he was born without the limits of the United 
States. It was no evidence of disqualification if he was not 
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born within the limits of the United States. If he wasa 
free white male citizen of ihe age of twenty-one years, 
he had one of the qualifications of a juror. Acts of 1855 
§ 1856, 229. 

If a person be drawn from the jury-box, or summoned 
by the Sheriff as a ¢ales juror, he is presumptively a quali- 
fied juror. The Sheriff is not to be presumed to have return- 
ed a disqualified person; but if a person not qualified shall 
be returned on a jury, he shal) be discharged on tive challenge 
of either of the parties and proof thereof; or on the juror’s 
own oath. Cobb 546. The juror answered that he was born 
out of the limits of the United Staies; but that did not over- 
come the presuimpiion of qualification, for his return on the 
panel of the jury implied thai, if he was born the subject of 
another government, he had been naturalized here. 

[6.] That the last panel put on the prisoner, consisted of 
forty-seven instead of forty-eight jurors, does not entitle him 
to a new trial. The prisoner was entitled to a list of the jury, 
who are to be called over before they are put on him, and it 
is his own fault, if the juror does not answer to his name, 
that he does not insist on his being brought into Court, or if 
that cannot be done, that his place be supplied. In this case 
. the prisoner lost nothing, for the juror was set aside for cause. 

[7.] In the charge of the Court to the jury that “it made 
no difference, whether the owner of the slave furnished the 
instrument with which the killing took place or not,” there 
is no error. If the owner furnished the instrument to the 
prisoner for the purpose of killing the slave, instead of excul- 
pating him, or mitigating his offence, it would have made the 
master accessory to the crime. Almost every master who 
employs a manager furnishes him with an instrument for 
giving moderate correction, to be used if necessary for self- 
protection, but le never intends that it shall be used for 
inflicting cruel and unreasonable punishment. 

[8.] We think there was no error in admitting the evidence 
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of the prisoner’s striking Spencer. Spencer was the father 
of the girl who had been whipped. He witnessed the cruel- 
ty. She was then lying dead or dying, and the prisoner’s 
refusal to allow her father to go to her aid and relief under 
these circumstances, was certainly evidence of deeply seated 
malice against the girl he had beaten. It was proper for the 
consideration of the jury. 

[9.] The counsel for the prisoner moved for a new trial on 
the ground that from the evidence, the jury could not, ac- 
cording to law, find a verdict of voluntary manslaughter, 
The jury were the judges of the law and the facts. In their 
finding they have passed upon both, 

They must have found that the prisoner intended to kill 
the slave, and in this respect, the Court is not disposed to 
come to a different conclusion: but although the jury have 
found, in the proof submitted to them, some circumstances 
which, under the law, they thought justified them in reducing 
the crime to manslaughter, we confess that it is difficult for 
us, under our construction of the law, to come to the same 
conclusion. The State does not and cannot move for a new 
trial. If we order a new trial, it must be on the ground that, 
according to our judgment, the prisoner is guilty of murder. 
He was indicted for murder. The jury found him guilty of 
voluntary manslaughter. This finding acquits him of the 
charge of murder, and however contrary to law it may be, 
the Court cannot grant a new trial, so as to subject him to a 
trial for the offence of which the Court may believe him to be 
guilty. The same section of the Penal Code which says that 
the jury shall be judges of the law and the fact, declares that 
on the acquittal of any defendant or prisoner, no new trial 
shall, on any account, be granted by the Court. §309 Penal 
Code. Cobb 835. 

[10.] The Penal Code does not repeal the Act of 1799, un- 
der which the defendant was put upon his trial. It repeals 
a great many acts specially mentioned therein, but that act is 
netamongthem. There is nothing in the Act of 1799, which 
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militates against the Act of 1833, and the general words of 
repeal do not therefore affect its validity. 

[11.] If the verdict be contrary to law, contrary to evidence, 
or contrary to law and evidence, a new trial ought to be gran- 
ted, except that if the Court believe the accused is guilty of 
murder, and the jury, being judges of the law and the fact, have 
acquitted the prisoner of murder, with which he is charged, 
by finding him guilty of an offence of lower grade, the Court 
is expressly forbidden to grant a new trial in such case. I 
have looked in vain through the evidence for a single miti- 
gating circumstance in this case to reduce the crime below 
the grade of murder. The prisoner had power over the slave. 
He exertised it most cruelly, inflicting on her a beating, from 
four hundred to a thousand blows, which showed in the lan- 
guage of the law “an abandoned and malignant heart.” 
We cannot think that he was, on any of the grounds, entitled 
to a new trial. 


Judgment affirmed. 


No. 3—Joun W. Fretcuer Adm’r. e¢ al. plaintiffs in error, 
vs. Peter Faust, e¢ al. defendants in error. 


{1.] Sureties, against whom an administrator on the estate of a deceased dis- 
tributee, and the guardian of another distributee have instituted suits, 
are entitled to discovery of the amount that eachof the distributees has re- 
ceived in any manner from the estate. 


{2.] The answer that neither the administrator nor the guardian has received 
any thing, and they did not believe said distributees had, is not sufficient. 


In Equity, in Sumter Superior Court. Decision by Judge 
ALLEN, at March Term, 1857. 
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This was a bill filed by Jesse Hardy, Peter Faust, and 
Andrew J. Williams, complainants against John W. Fletcher, 
Sterling Glover and others. 

The bill sets forth that one Eason Smith was appointed 
administrator of Noah Golding, deceased, and that complain- 
ants with one James K. Daniel, since dead, became his sure- 
ties, That at the time, Smith and Daniel were partners in 
merchandizing; that Smith sold the estate of his intestate 
Golding, converted all the assets into money; paid oft por- 
tions to some of the distributees, and Joaned the firm of Smith 
& Danicl about two thousund dollars. That about 18 , 
Daniel died, leaving a large estate and a will, and appointed 
Sarah H. Daniel, Executrix. That Smith has also departed 
this life, intesiate, and insolvent, and Griffin Smith has been 
appointed administrator of his estate, 

The bill further charzes, ihet three suits at law have been 
commenced, aud ave now pending against complainants as 
sureties of Sinith, on the adininistration bond, by the heirs 
of Golding, and that they are subject to many more actions 
on said bond, there being about sixteen distributees of Gold- 
ing’s estate. That some of these distributees were fully or 
partially paid off by the administrator in his life-time, and 
the vouchers, receipts, cand papers that would show the pay- 
ments and settlements, are in the hands of Griffin Smith, his 
administrator. 

The bill prays that the actions at law be enjoined; that 
an.account be taken of the esiate of Golding, and the pay- 
ments made by the administrator to the distributees; that 
the executrix of Daniel may set forth what amount of the 
estate was loaned to or carried into the firm of Smith & 
Daniel, and that the same be accounted for, and that Griffin 
Smith, the administrator of Eason Smith, do account for and 
set forth the value of that estate, and that the same be applied 
in discharge of Eason Smith’s liability to the heirs of Noah 
Golding, in preference to any other claims or demands, and 
in aid and relief of complainants. 
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John W. Fletcher the administrator of Delila A. Golding, 
deceased, one of ihe heirs at law of Noah Golding, and Ster- 
ling Glover, guardian of one of the infant heirs at law, and 
both of whom had commenced their actions at law against 
complainants on said administration bond, filed their joint 
and several answer to the bill, They admit the facts alleged 
in the bill, as to tne death of Noah Golding; the appoint- 
ment of Easoa Smith as administrator, and complainants 
and Daniel suretyship to his bond; the deaih of Smith and 
Daniel, as charged in the bill,and that they have commenced 
suits on said administration bond. But they deny that the 
parties they represent have ever received any part of their 
share or interest in said estate of Noah Golding; nor do they 
know what amounts have been paid to the other distribu- 
tees. They know nothing of the sum loaned or advanced 
to Smith & Daniel, nor does such fact, if true, at all affect 
complainant’s liability to them; and having answered fully, 
and sworn off all ihe Equity of said bill, they pray a dissolu- 
tion of the injunciion. And further, they demur to said bill 
for want of Equity, and pray that the same be dismissed. 

After argument, the Court refused the motion to dissolve 
the injunction and to dismiss the bill, as to defendants Fletch- 
er and Glover; and they, by their counsel, except. 


Scarsporoven and Warren, for plaintiffs in error. 


McCoy & Hawktns, for defendants in error. 


By the Court.—McDowatp, J. delivering the opinion. 

The bill filed in this case is demurred to for the want of 
Equity, or whai is the same thing, the motion to dissolve the 
injunction, is based partly on the allegation that there is no 
Equity in the bill, The pariies moving in this case repre- 
sent, ihe one as administrator and the other as guardian, heirs 
at law of intestate. There is no complaint in the bill that 
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there is any difficulty about Golding’s estate, except difficul- 
ties growing out of the misconduct of his administrator. 
That the administrator has loaned a part of the money of 
his intestate to a partnership of which he was a member is 
no ground for arresting suits by the heirs at law. That may 
be the gravamen in their case. Charges of that and the like 
character constitute no ground of Equity. 

Nor is there any necessity for, or right in the complain- 
ants to enjoin the suits of these defendants, on the ground, 
that there are vouchers in the hands of their principal’s ad- 
ministrator, that they cannot technically describe so as to 
have them produced at the trial. There is no necessity for 
a technical description of the papers to have them produced. 
A very general description will be effectual to compel their 
production. That is a matter, however, with which these de- 
fendants have nothing to do. But there is a charge that 
each of the distributees has received a portion of the said 
estate, but how much and at what times, the complainant’s 
cannot establish without resorting to the consciences of 
each of them. Thecomplainants are entitled to this discove- 
ry at least, and that is suflicient to require the Court to hold 
up the bill. The parties move to dismiss the bill on the 
additional ground, that they had answered, and all the Equi- 
ty in the bill was sworn off. Many of tie charges in the bill 
are admitted to be true; but none of these present any Equi- 
ty. The charge on account of which we think the injunc- 
tion should be retained, has not been satisfactorily answered. 
John W. Fletcher’s denial is, as to himself, that he has never, 
as administrator, received one cent of his intestate’s share. 
This is positive. He says further, that he does not believe 
that his intestate did, for she died an infant under twenty- 
one years of age. The same remarks may be made in res- 
pect to Sterling Glover’s answer. The intestate of Fletcher 
and the ward of Glover, must have been supported from their 
father’s estate, and, to that extent, must have received some- 
thing. But the ground on which we hold up the injunction 
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is, that they cannot know what the intestate and ward had 
received, or, if they can and do, 'the answer is not made in 
a manner to entitle them to a dissolution of the injunction. 


Judgment affirmed. 





No. 4.—Witi1Am Daniet, claimant, plaintiff in error, vs. 
Spatpine, Tuomas & Vaizt, plaintiffs in f. fa. defend- 
ants in error. 


W. executed to plaintiffs in fi. fz., a mortgage upon a house and lot in the city 
of Columbus, dated 1st of January, 1554. The mortgage fi. fa. issued 1st of 
July, 1856. D. had a deed from the Sheriff of Muscogee county, for the pre- 
mises, which he bought at a sale made by the Sheriff, under a general judg- 
ment, younger than the mortgage, but obtained before the foreclosure of the 
mortgage, the judgment being dated the 1st of June, 1855, D. offered to prove 
that G. held a mechanic’s lien upon said house and lot for $2,000, unpaid at 
the time claimant purchased, and that he had not received any notice from 
the mortgagee (other than through the registry of the mortgage under the 
statute,) of the mortgage. 

Held, That the testimony tendered was irrelevant to the issue. 


Foreclosure and Claim, in Muscogee Superior Court. 
Decision by Judge Worritt, May Term, 1857. 


This case was heard upon the following agreed statement 
of facts. 

James D, Williford executed to plaintiffs in fi. fa., a mort- 
gage upon a certain house and lot in the City of Columbus, 
dated 1st January, 1854. This mortgage was foreclosed and 
the mortgage fi. fu. issued 1st July 1856. At the time the 
mortgage was executed, the mortgagor was in possession of 
the property and had a right to make the mortgage. Claim- 
ant has a deed from the Sheriff of Muscogee county, for said 
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house and lot, which he bought at a sale made by the Sheriff 
under a general judgmeat younger than the mortgage, but 
obtained before the foreclosure of the mortgage. The judg- 
ment being dated Ist June, 1855. 

Claimant, under this state of facts, offered to prove that R. 
E. Goetchieus held a mechanic’s lien upon said house and 
lot for $2,000, in force at the time claimant purchased, and 
that he had not received any notice from the mortgagee (oth- 
er than through the registry of the mortgage under the sta- 
tute) of the existence of the mortgage. 

Plaintiff in fi. fa. objected to this evidence as irrelevant ; 
the Court sustained the objection and repelled the testimony, 
and claimant excepted. 


R. J. Moses, for plaintiff in error. 


E. G. Dawson; and WeELLBorN, Jounson & Stoan, for 
defendants in error. 


By the Court.—Lumrxw, J. delivering the opinion. 


Whatever may be the rights of Goetchieus, the carpenter, 
under the Act of 1834, (Cobd 555,) we are clear that the Court 
was right in holding, that they could not be invoked by the 
claimant to support his title in the present issue. The only 
question being, not whether the mechanic’s lien was good, but 
whether the purchaser at Sherifl’s sale, under a junior com- 
mon law judgment could be protected against an older mort- 
gage lien, duly recorded ? 

The testimony tendered was irrelevant to this issue, and 
properly excluded. 


Judgment affirmed. 
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No. 5—Francis M. Mizz, claimant, plaintiff in error, vs 
Henry N. Etts, defendant in error 


The claimant is entitled under the Act of 1821, (Codd 533) to withdraw his claim 
on the first trial and before there has been a verdici for damages awarded 
against him, at any time before the jury retire from the box. 


Claim in Sumter Superior Court. Decision by Judge At- 
LEN, at March Term, 1857. 


The Sheriff of Sumter county, by viriue of afi. fa. issued 
at the suit of Henry N. Ells vs. Mize & Dupree, levied ou two 
billiard tables as the property of defendants. 

Francis M. Mize interposed his claim to the property levied 
on, and the case was submitied toa jury. After the evidence 
on both sides was closed, and before the jury retired, claim- 
ant proposed to submit to a verdict, which being declined, 
he then moved to withdraw his claim, which the Court refus- 
ed to allow. 

The jury retired and found ibe property subject to the fi. fa., 
and twenty per cent. damages on the amount of the debt. 

Claimant moved for a new trial, on the ground, that the 
Court erred in refusing to let claimant withdraw his claim, 
before the jury had retired to make vp their verdict, and be- 
cause said verdict as to ihe damages was against the evi 
dence. 

The Court refused the motion fora new trial, and claim- 
ant excepied. 


Hupson, represented by Sturss & Hitt, for plaintiff in er- 
ror. 


Jno. R. Worrttt, for defendant in error. 


By the Covrt.—Lumrxin, J. delivering the cpivion. 


By the Act of 1821, (Cobb 533,) a party may withdraw 
his claim once at his own instance, and without the consent 
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of the plaintiff in execution. May this privilege be exercised 
on the first trial, at any time, before the jury have retired to 
consider of the case? We see nothing in the statute itself, 
nor in the reason of the law, which restricts the exercise of 
this right, as was done by the Court in this case. 

Our judgment consequently is, that the decision below be 
reversed. 


Judgment reversed. 


No. 6.—Bens. O. Kearon, plaintiff in error, vs. ExizaBeTH 
Musgrove, Adm’r., defendant in error. 


When four years have elapsed and no action been had upon a motion for a new 
trial, the jury have a right to infer that it has been abandoned, or that it is 
kept pending collusively, where the liability over of the successful party in the 
suit, is dependent upon the termination of the litigation. 


Complaint and motion for new trial, in Baker Superior 
Court. Tried before Judge Powers, at December Term, 1856. 


This was an action by Elizabeth Musgrove, administratrix 
of Kinchen Musgrove, deceased, for the use of another, against 
Benjamin O, Keaton, on the following instrument, to-wit: 

“This is to certify that I have this day traded for a note 
on Needham Collier, principal, $800, I bind myself when 
collected, to pay Kinchen Musgrove five hundred dollars, with 
interest from this date. July 4th, 1837. 

(Signed,) B. O. KEATON. 

Test, L. D.» Hatt. 

Credited thus: “ Received on the within, in notes on S. G. 
Musgrove and some money, one hundred and seventy-two 
dollars, this 18th November, 1837. 

(Signed,) M. T. MUSGROVE.” 
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“Received on the within, twenty-five dollars, this 18th No- 
vember, 1837. 
“Received on the within, fifteen dollars, this 5th Decem- 


ber, 1837.” 


Defendant pleaded the general issue, payment, and the sta- 
tute of limitations. 


Plaintiff proved by Needham Collier, that in 1836, he gave 
his note to John Musgrove for $800, and that afterwards, he 
understood that it was traded to Mr. Keaton in 1837; he had 
a settlement with Keaton in regard to matters between them, 
and in the settlement he paid Keaton some fifteen hundred 
dollars, and about $750 of which was to go upon said note, 
ptovided Keaton was successful in defending an action of 
trover, then pending in Baker Superior Court, at the suit of 
Larkin E. Musgrove, administrator of John Musgrove, de- 
ceased, against said Keaton, for that note. 

The understanding was, that if Mr. Keaton gained the law- 
suit the payment was to be placed on said note; that if said 
suit was not gained, Keaton was to refund said amount; that 
he took a receipt from Keaton to this effect. Never saw the 
note in Keaton’s hand. It never has been given up to him. 
The note shown him by defendant is the one alluded to. 
He got possession of the receipt sued on by an advance of 
$120, and held it for his reimbursement after he went to 
Hawkinsville in 1843; that he turned it over to Samuel Clay- 
ton to collect it out of Keaton; does not know whether Clay- 
ton sued or not. 


Defendant offered in evidence the note of Collier, referred 
to, which is as follows: 

“$800. On the Ist of January next, I promise to pay John 
Musgrove, senior, eight hundred dollars, for value received. 
May 10th, 1836. 

(Signed,) N. W. COLLIER. 

Test, Taos. Ham.” 
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He also proved that Kinchen Musgrove died 30th April, 
1845; and inivodaced an exemplification of an aciion of 
trovec from Baker Supevior Couri, returned to March Term, 
1842, in favor of Larkin E. Musgrove, administrator, of John 
Musgrove, against Benj. O. Keaton, for said note, in which 
there was a verdict ou appeal for Keaion at December Term, 
1845, and at the same Term,a rule nisi, for a new trial gran- 
ted by the Hon. Lorr Warren, Judge of said Couri, which 
was called from Term to Term, until Spriag Term 1847, and 
since that time, has not been called, and the record is silent 
as to the entries on the docket. 

The jury found for the plaintiff $304 65, principal, and 
$449 92 interest, with interest from 5th of June, 1856. 





Defendant obtained a rule nisi, fora new trial, on the 
following grounds, viz: 

Ist. Because the verdict is contrary to law. 

2d, Because the verdict is contrary to evidence, and the 
weight of evidence. 

3d. Because the verdict is contrary to the charge of the 
Court, which was “ that upon an agreement in writing to pay 
money as soon as a certain note was collected, the statute of 
limitations will commence to run as soon as said money is 
collected or a reasonable time has elapsed for its collection ; 
and after six years from eiiher event the instrument is barred; 
if the statute began to run before the death of Musgrove, it 
continued to run afterwards, allowing twelve months for ta- 
king out Jetiers of adminisiration. 

If the staiutory bar was complete at Musgrove’s death, it 
remained so, notwithstanding letters of administration should 
be afterwards gravied. If Keaion collected the money. from 
Collier, upow condition to return it, or retain it upon the event 
of a certain suit, and that suit is still pending, it is not in 
fact a collection; if the payment by Collier to Keaton was an 
absolute payment, the statute runs from that payment, and 
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if the statutory period has elapsed since said payment, Kea- 


ton is not liable.” 
The Court refused to make the rule nisi absolute, and over- 
ruled the motion for a new trial, and defendant excepts. 








Hines & Hosss; and Cuark, for plaintiff in error. 






Srrozirer, for defendant in error. 





By the Covri.—Lumprxin, J. delivering the op‘a'or. 





One of the Judges thinks that the obligation of B. 0. Kea- 
ton to pay five hundred dollars, became absolute in 1845, 
when the judgment in trover was rendered in his favor upon 
the appeal, notwithstanding the motion for new trial; and 
we ail agree that from the fact, that no action was had on the 
motion for a new trial since 1847, that the jury had a right 
to infer that the motion was abandoned by Larkin E. Mus- 
grove, the administrator of John Musgrove, and that a set- 
tlement took place, or else the case was collusively kept on 
the docket to prevent the liability of Keaton from attaching, 
and in either event Keaton would be liable. Indeed, if a rea- 
sonable time elapsed, and surely four years after final judg- 
ment was long enough, and he failed to bring this litigation 
to a close, he should be held responsible upon his contract. 

The statute of limitations is no bar in this case, because 
the conditional suit did not terminate till December, 1845, if 
then; and Kinchen Musgrove died the April before; conse- 
quently the statute of limitations did not begin to run 
until there was an administration upon his estate, which was 
within four years next preceding the commencement of the 


present action. 




















Judgment aflirmed. 
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No. 7.—Esenezer H. Swinney, plaintiff in error, vs. War- 
kins & Ragianp, defendants in error. 


[1.] Remedy by illegality does not lie for any error lying back of the judgment. 
To reach and rectify a wrong of this sort, amotion must be made to set aside 
the judgment, or recourse may be had to Equity. 


[2.] When the principal is called at the Term to which his ca. sa. bond is made 
returnable, and answering to his name, presents himself before the Court, 
the security is entitled to his discharge. It might be very well in all cases, 
for an exonereter to be entered upon the minutes of the Court. 


Debt on Ca. Sa. Bond, in Dougherty Superior Court. De- 
cision by Judge Powers, at December Term, 1856. 


James J. Green_being arrested by virtue of a capias ad satis- 
faciendum, issued from the Superior Court of Dougherty coun- 
ty, at the suit of Watkins & Ragland, entered into bond, with 
Ebenezer H.’Swinney as his surety, conditioned to “appear 
at the next Term of said Superior Court, then and there to 
stand to and abide by such proceedings as may be had by the 
Court in relation to his taking the benefit of the act entitled 
“An act for the relief of honest debtors,” passed in the year 
1823,” 

The bond was dated 25th January, 1856. 

At the Term of the Court to which defendant according, 
to the bond, was to appear, to-wit: at June Term, 1856, 
when the case was called on the motion docket, Green was 
in the Court-House, and answered to the case, and as the bill 
of exceptions states, “surrendered himself up in Court.” 

Upon motion, judgment was entered against him and 
Swinney, his surety, for the amount of the debt, and fi. fa. 
issued, which was levied upon a house and lot belonging te 
Swinney who filed his affidavit of illegality, on the ground 
that the judgment£and jf. fa. issued upon the ca. sa. bond of 
Green, when he “ did appear and answer to the call, and was 
in the Court- House in the bar of the Court at the time judg- 
ment was entered ;* wherefore affiant says that judgment and 
execution aie both fraudulent against him.” 
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The Court held, that the ground taken in the affidavit was 
insufficient—overruled and dismissed the same, and ordered 
the fi. fa. to proceed; and counsel for Swinney, excepted. 


Srrozier & Sitaveurenr, for plaintiffs in error. 


Lyon, for defendant in error. 


By the Court.—Lumprxiy, J. delivering the opinion. 


J. J. Green having been arrested upon a ca. sa. at the in- 
stance of Watkins & Ragland, gave the usual bond, with E. 
H. Swinney as security for his appearence at the next Term 
of the Court, to take the benefit of the insolvent debtors’ act. 
At that time an order was taken to enter up judgment upon 
the bond, against the principal, and his security, upon the 
ground, that Green had failed to appear. An execution issu- 
ed, and Swinney the security, arrested the proceeding by affi- 
davit of illegality, in which it is alleged and sworn, that 
Green when called, did appear, and come within the bar of 
the Court. The Court at the hearing, dismissed the illegality, 
and we are of the opinion that the judgment was right. 

[1.] According to the general understanding and practice 
of the Courts, the proceeding by illegality must be for some- 
thing wrong, either in the issuing of the execution, or for 
something which transpires subsequently, as for instance 
payment, which would make it wrong to enforce the fi. fa. 
In other words, it does not reach back behind the judgment 
and this is attempted to be done in the present case. 

[2.] We do not think the security however, to be remedi- 
less. He is entitled to his day in Court—an opportunity of 
being heard, and if the fact be, that Green did appear when 
called, and was present in Court ready to stand to and abide 
by the judgment of the Court, the security should be discharg- 
ed from his obligation. The principal may surrender him- 
self; why was he not ordered into custody? Our opinion 
further is, that the security may by motion, set aside the 
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judgment on this ground. This remedy is neither more nor 
less, than the writ of error, coram nobis, in the English 
books, and which is in daily use in our Couris. 

If there be anything peculiar in the case, recourse might 
be had to Equiiy, to make the remedy moie effectual. No 
such resort would seem to be necessary in the present case. 


Judgment affirmed. 





No. 8.—Joun Dog, ex dem, Isumazt Dunn, ef al. plaintiffs in 
error, vs. Rrcnarp Rog, cas. ejector, and Rosert Dyson, 
defendant in ercor. 


Service on enant in posses:ion of land, living out of the county in which the 
land ' e:, held 500d under tae circumstances of the case. 


Ejectment in Terrell Superior Court. Decision by Judge 
Kippo0, March 1857. 


This was an action of ejectment. Upon the case being 
called for trial, defendant moved to dismiss the action upon 
the grounds: 

ist. That at the time of bringing suit defendant was a resi- 
dent of Randolph county, and not of Lee, where the action 
was originally brought, and the land situated. 

2d. That the Clerk of Lee Superior Court, in which coun- 
ty the land in dispute was situated—(the defendant being a 
non-resident of said county, although in the adverse posses- 
sion of the land,) had no authority to issue process directed 
to the Sheriff of Randolph county, and said Sheriff had no 
authority to serve the same. 

The Court sustained the motion and was about to dis- 
miss the action, when plaintiff moved to perfect service upon 
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the defendant, by order of the Court, he being then a citizen 
of Terrel county, having been cut off from Randolph into 
Lee county, and then into Terrel, and this cause being trans- 
ferred to Terrel from Lee Superior Court, the land in dispute 
being situated in that part of Lee now embraced in Terrel 
county. 

The Court refused the motion and plaintiff excepted. 


Hawkins, for plaintiffs in error. 


Lyon & Irwin, for defendant in error. 


By the Court.—McDona tp, J. delivering the opinion. 


Trespass in ejectment is an action respecting the title to 
land, and, by the Constitution, must be tried in the county 
where the land lies. As the land at the time of bringing suit 
lay in the county of Lee, the Superior Court of that county 
alone had jurisdiction of the case. The defendant resided 
in the county of Randolph. This Court decided, in the case 
of Dickinson vs. Allison, 10. Ga. Rep. 558, that the right to 
issue process and bring the defendant before Court is inci- 
dent to the jurisdiction. This suit could not have been in- 
stituted in the county of the defendant’s residence. There 
can be no doubt but if there had been a tenant in possesion 
of the land, that a service upon him would have been good. 
In England, the service of the declaration must be personal 
on the tenant, and on the land, but there are exceptions to 
this rule there. dams on Ejectment 258 et seg.; old pa- 
ging 189. Personal service is not required here. When the 
premises are vacated and wholly deserted, and the plain- 
tiff’s lessor knew where the tenant lived, the ancient mode 
of effecting service in cases where the premises were 
vacated will not do, and a judgment obtained on such 


service, would be set aside. /b. 221; old paging 157. If the 
plaintiff’s lessor knew where the tenant lived, of course he. 


VOL. XxII. 40. 
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must be served. We see no reason why in a case like that 
presented in this record, the tenant under the mode of pro- 
ceeding in ejectment cases in this State, should not have been 
served as this defendant was. The judgment of the Court 
below must therefore be reversed. 


Judgment reversed. 





No. 9.—Wiutu1am J. Brown, ef ai. plaintiffs in error, vs. Da- 
vip B. Burxe, defendant in error. 


{1.] If an exception be not taken at the trial, it cannot be heard in this Court. 
A witness testifying against his interest is competent. 

{2.] The purchase of land by a parent in the name of a child, is presumptively 
an advancement; but that presumption is subject to be rebutted by evidence. 

[3.] With the English statutes adopted here, we have adopted the construction 
placed upon them by the Courts of England, at the time of their adoption. 

[4.] Under the construction which we give the statute 27th Elizabeth in this 
State, a subsequent sale, without notice, by a person who had made a settle- 
ment, not on valuable consideration, is presumptive evidence of fraud, which 
throws on those claiming under such settlement, the burden of proving that 
it was made bona fide. 5. Pet. 280. 

[5.] In this State Equity causes cannot be tried by the Court, but must be sub- 
mitted to a special jury. The Court cannot give its opinion upon the facts. 


Action for recovery of land,in Baker. Tried before Judge 
ALLEN, at May Term, 1857. 


David B. Burke instituted his action, under the form pre- 
scribed by the Act of 1847, against Benj. R. Smith and Sam- 
uel J. Smith, for the recovery of lot of land No. 281, in the 
8th district of Baker county. 

William G. Brown and the Smiths, filed their bill in Equi- 
ty to enjoin this action. The bill set forth, that said lot of 
land was purchased by William Burke, the father of the 
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plaintiff, from one Seth C. Stevens, in the year 1844, who 
paid the full consideration money, but that titles to the same 
were executed by Stevens, to David B. Burke, the plaintiff, 
an infant son of William Burke. That the conveyance al- 
though absolute on its face, was intended for the use and 
benefit of the father, who went into possession and made 
improvements, and with his family resided on the place, un- 
til the year 1847, when he sold it to one William S. Kea; 
Kea sold it to his brother Francis D. Kea, in 1848; Fran- 
cis D. sold in 1850, to William G. Brown, who on the 26th 
December, 1850, sold the same to the defendants in the action 
at law, and who are now in possession of the premises. 

The bill further alleges that all the foregoing conveyances 
were bona fide and for valuable consideration, and that com- 
plainant Brown had no knowledge or notice of David B. 
Burke’s claim or title, when he purchased from Kea. 

The answer of David B. Burke, admits the conveyance of 
the premises from and to the different parties as set forth in 
the bill; and at the time of the execution of the deed from 
Stevens, that he, defendant, was a minor, about fifteen years 
of age. But he avers that he went with his father into pos- 
session of the land, and that the same was paid for by his 
own funds, and not by his father. He further charges that 
all the purchasers had notice of his title, and that the same 
was recorded in the proper office, within less than twelve 
months from the date of its execution, and that said deed 
passed from his father to Kea, and to all the subsequent pur- 
chasers successively. He denies that said land was convey- 
ed by Stevens for the use or benefit of his father; admits the 
pendency of the action at law, and denies all combination, 

&e. 
‘The action at law, and the Equity cause were tried togeth- 
er, and submitted to a special jury, on the appeal. 

Complainants swore Seth C. Stevens, who testified, that 
William Burke contracted with him for the purchase of the 
land: Gave his notes for the purchase money and took a bond 
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for titles, and that he subsequently paid him for the land with 
his own funds, and took the deed to his son, David B. Burke, 
then a minor about fifteen years old, saying at the time, that 
he desired the deed made this way, so that he could not spend 
it, and that he might have a permanent home for himself 
and family. William S. Kea, had notice of David B. Burke’s 
title, when he bought. 

James George, testified, that the Smiths took possession 
about the Ist of January, 1851; about seventy-five acres then 
cleared and in cultivation. William Burke put the first im- 
provement on the lot; built the houses and cleared some 
thirty or forty acres of land; kept possession of it about three 
or four years before he sold it; heard him say while in pos- 
session, that he had given the lot to his son David, who was 
a minor, living with his father. William Burke is now dead. 
Heard Benj. R. Smith say that he had notice of David Burke’s 
title before he purchased the lot. 

Francis D. Kea, testified, that he is of opinion that he 
will not be liable on his warranty deed to Brown, if his title 
should fail; when he bought the land from his brother Wil- 
liam S. Kea, he had heard of David Burke’s title to the lot— 
He sold the land in the summer of 1850, to Brown, and took. 
his note for the purchase money $1,117; $600 to be paid on 
the making of a deed, and the balance on time, and gave 
his bond for titles. That after this, and before he executed 
title, he wrote to Brown who resides in Wilkinson county 
and who was a stranger in the county of Baker, giving him 
notice of David Burke’s title, and proposing to rescind the 
trade, if he desired it, which letter Brown admitted that he 
received; that when Brown came down in December, 1850, 
he again told him of this title, and offered to let him off, but 
Brown insisted on the performance of the contract, &c. 

It was admitted that William Burke paid for the land by 
a transfer to Stevens, of a negro. 

The jury found for the plaintiff, David B, Burke, the pre- 
mises in dispute and cost of suit. 

















MACON, JUNE TERM, 1857. 577 





Brown et al. vs. Burke. 





Defendants moved for a new trial on the following grounds: 

Ist. Because the Court erred in admitting the testimony of 
Francis D. Kea, a witness interested in the event of the suit. 

2d. Because the verdict was contrary to law and evidence. 

3d. Because the Court erred in charging the jury that de- 
fendant’s were not entitled to recover, if they had notice of 
David Burke’s title before their respective purchases, and 
that they were affected with notice if received at any time 
before the payment of the purchase money, unless they 
should believe from the evidence, that the deed was made to 
David B. Burke for the use of his father, and not as an ad- 
vancement to David, in which event they should find for the 
defendants. 

4th. Because the verdict was contrary to the charge of the 
Court. 

The motion for a new trial was refused on all the grounds 
therein taken; and defendants excepted. 


R. F. Lyon, for plaintiffs in error. 
Jno. Lyon, for defendant in error. 
By the Court.—McDona np, J. delivering the opinion. 


The action at daw and the bill in chancery to enjoin that 
action, and to set aside the title on which the plaintiff relied 
in his action at law, were submitted to the jury together by 
consent. This consent amounted to a dissolution of this in- 
junction and the jury returned a verdict in favor of the plain- 
tiff in the action at law for the premises in dispute. The 
defendant moved for a new trial on four grounds as set forth 
in the statement of the case. 

[1.] The first ground is that the Court erred in admitting 
the testimony of Francis D. Kea, as a witness interested in 
the event of the suit. I do not find in the record that any 
objection was made to him as a witness on the trial. But, 
be that as it may, he conceived himself to be a disinterested 
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witness, but if he was mistaken in that, as he probably was, 
if the proof of notice was necessary at all in the case, he 
gave evidence against his interest and was therefore compe- 
tent. 

[2.] The second and third grounds in the notice may be 
considered together, for if the charge of the Court, as com- 
plained of in one of these grounds is in accordance with the 
law, and the jury found against it, the verdict ought not to 
stand; but if the verdict be consistent with the charge, and 
the charge is in conformity with the law, it ought to be sus- 
tained. If either be contrary to law or the verdict be contra- 
ry to evidence, then the new trial ought to be granted. The 
decision of all these matters, depends, mainly, on the validi- 
ty of the deed made to David Burke, against subsequent pur- 
chasers from William Burke for valuable consideration, The 
legal title was conveyed to David Burke, hence the question 
of notice is not very important in: the consideration of the 
questions. The Court, in the latter part of its charge, sub- 
mitted the correct view of the case to the jury. If the title 
was made to David in trust for the father, and the father sub- 
sequently sold to a purchaser for a valuable consideration, 
fairly and dona fide, then the complainants in the bill of 
Equity ought to have prevailed, whether they had notice of 
David’s title or not; but if the title was made as an advance- 
ment to David, then the verdict should be for the defendant 
to the bill. The counsel for plaintiffin error lays down the cor- 
rect general rule, that if a parent purchases land, and takes the 
title in the name of the child, it is to be presumed as intend- 
ed for an advancement. And we admit that he is right also 
in saying that the presumption in favor of an advancement 
may be rebutted by evidence of clear intention that the child 
shall take as a trustee. Rider vs. Kidder, 10. Vesey, Jr. 360 ; 
15. do. 43; Finch vs. Finch. The rule would perhaps, have 
been more properly stated in this way, that whenever a man 
purchases land in the name of another and pays the purchase 
money, the land will be held by the person to whom the con- 
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veyance is made in trust for him who paid the consideration 
money: and then to have made the purchase by a parent in 
the name of a child an exception to the rule, for the reason 
(jo the law will presume that the purchase was made as an } 
\ advancement to the child, and that that presumption may in/ 
its turn be rebutted by evidence that it was not so intended. 

But the authorities sustain the rule and exception, however 

stated. The evidence relied on in this case, to rebut the pre- 

sumption that the conveyance to the son was an advance- 

ment, is: 

First: That the father entered into possession of the land. 
It is in proof that the son, David Burke, was at that time 
only fifteen years of age, and was under the dominion of his 
father, of course. This circumstance is entitled to but little 
consideration. 

Secondly: That at the time of the execution of the deed, 
William Burke, the father, directed the deed to be made to 
his son David B. Burke, saying that he desired the deed made 
that way so that he could not spend it, and that he might 
have a permanent home for himself and his family. This 
has much the appearance of a trust, but it was in proof also 
that he said, while in possession of the land, that he had 
given it to his son David. This evidence was submitted to 
the jury. There was no evidence of indebtedness by William 
Burke at the time, to any one, to show mala fides, in the trans- 
action. If it was given in a way that he could not spend it, it 
must have been given as an advancement, and not as a trust. 
But again, it was given in that way that he might have a 
permanent home for his family and himself, but he did not 
say that the remainder was not for his son. Finch vs. Finch, 
15. Vesey Jr.51. These things cannot well arise in this case ; 
the deed is positive and absolute on its face, and is presump- 
tively an advancement. There is no declaration of a trust 
in writing, and this case must be regarded in the same light, 
as a suit by the father or his personal representatives, against 
the son, calling for a reconveyance. We do not think that 
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the presumption that it was an advancement, is sufficiently 
rebutted by the evidence, to authorize a decree, either for a 
perpetual injunction or a reconveyance. 

[3] It is argued, again, that the deed from Stevens to Da- 
vid B, Burke was a voluntary conveyance so far as David B. 
Burke was concerned and a subsequent conveyance to a pur- 
chaser by William Burke was good against such voluntary 
title, whether the purchaser had notice or not. This is the 
correct rule, as established in England at this day, in con- 
structions of the statute of 27th Elizabeth. But we do not 
consider that the rule was settled in that way at the time of 
our adopting the statute. That statute makes void all convey- 
ances made for the intent and of purpose to defraud and de- 
ceive purchasers, who had purchased or might afterwards 
purchase, in fee simple &c., and for money, or other good con- 
sideration. According to the construction of that statute in 
England at this day, a purchaser for value, is protected 
whether he had or had not notice of a prior voluntary con- 
veyance of the land. A treaty for the sale of land after a 
voluntary conveyance, according to the present construction 
there, connects itself with the voluntary conveyance and is 
held to be evidence of a fraudulent intent on the party who 
made the conveyance. The proposition to sell, is regarded 
as an effort to transfer for value and obtain money from a 
stranger for that which was conveyed without consideration. 
An actual sale is conclusive evidence of the fraud and inval- 
idates the fraudulent conveyance. Whether the purchaser 
had notice is entirely immaterial We have adopted the 
common and statute law of England so far as they were us- 
ually in force in the then Province of Georgia on the 14th 
day of may 1776, so far as they are not contrary to the Con- 
stitution, laws, and form of government established in this 
State. The statutes as they were known to be construed in 
England, at the time of the act, are what our Legislature is 
to be presumed to have adopted. What the constructions of 
the statute of Elizabeth was at that time was pretty fully ex- 
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amined and discussed in the case of Cathcart vs. Robinson, 
in the Supreme Court of the United States, 5. Peters 280. 
The conclusion to which that Court came, was, that the rule, 
as it now exists in England, “goes beyond the construction 
which prevailed at the American revolution, and ought not 
to be followed.” 

[4.] The Court proceeds to say that “the universally re- 
ceived doctrine at that day unquestionably went as far as 
this: A subsequent sale, without notice, by a person who 
had made a settlement, not on valuable consideration, was 
presumptive evidence of fraud, which threw on those claim- 
ing under such settlement the burthen of proving that it was 
made bona fide:” and such must be our construction. We 
must therefore hold in this case, that if William Burke had 
held the legal title to the land and conveyed to his son with- 
out other consideration than blood, the subsequent sale of 
the land was not conclusive evidence of fraud. 

[5.] It was further urged in the argument, that the bill 
which brings these matters before the Court, being a proceed- 
ing in chancery, ought to have been determined by the Court. 
In England all Equity causes are decided by the Court 
Sometimes the Chancellor sends an issue of fact to a Court 
of law for trial. In this State, all Equity causes are tried by 
a special jury, under the direction of the Court as to the law. 
The Judge here cannot decide a fact, and cannot now give 
his opinion to the jury as to the preponderance of the evi- 
dence, “’ 

We think that the jury was warranted in finding as they 
did, under the charge of the Court, and are therefore of opin- 
ion that the judgment of the Court must be affirmed. 


Judgment affirmed. 











582 SUPREME COURT OF GEORGIA. 


Jones vs. Keaton. 








No. 10.—Wit.1am P. Jonszs, plaintiff in error, vs. Bens. B. 
Keaton, defendant in error. 


A new trial granted on the ground that the verdict of the jury is contrary to 
evidence. 


Assumpsit, and motion for new trial, from Baker Superior 
Court. Tried before Judge ALLEN, at May Term, 1857. 


This was an action brought by William P. Jones, against 
Benjamin B, Keaton, administrator of Joseph J. Montgome- 
ry, deceased, for the recovery of $610 25, for work done for, 
and cash lent to intestate, &c. as per bill of particulars annexed 
to the declaration. 


Brief of Evidence—For Plaintiff. 

James J. Keaton, swore that he gave a note to plaintiff for 
$187 50, and he paid said note to William W. Cheever; he 
could not read, and does not know how the note was paya- 
ble; it was traded by the intestate, Joseph J. Montgomery to 
Cheever—the note was given to Jones in a negro trade. 

Sam. B. Wright, swore that plaintiff went on the river as 
a box hand for defendant two or three trips from Newton to 
Apalachicola, and that he took about fourteen days to make 
a trip, and a box hand was worth about a dollar per day. 
That plaintiff worked on a house for defendant, the building 
of which was worth seventy-five dollars; does not know 
how long he worked on the house, and there were other par- 
ties at work on the house at the time; plaintiffs work on 
the house was worth a dollar a day. 

Newton B. Shult, swore that plaintiff worked for defend- 
ant on the river as much as two trips to Apalachicola, and 
it took on an average eleven days to make the trip, and a 
hand was worth about $1 per day. That plaintiff hewed 
timber for two boxes worth $10 a piece, and built a house 
worth seventy-five dollars. It was usual for employers of 
hands on the river to pay their expenses at Apalachicola , 
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Montgomery admitted in his life-time, that he had about 
$100 of plaintiffs money in his hands, That Jones made 
Montgomery a keeper of his money and papers; a sort of 
guardian. Plaintiff here closed. 


For Defendant : 


Abraham Carlisle, examined by commission, answers, that 
he knows the parties; that he had a conversation with plain- 
tiff a short time after Montgomery’s death, in which plaintiff 
said in substance, in reply to an inquiry addressed to him, 
that he, Montgomery was owing him but very little; he said 
that he was behind with him for work on his, Montgomery’s, 
dwelling house, twenty-five or thirty-five dollars, and with 
his, plaintiff's, grocery, but not much; though he did not state 
the exact amount. Upon enquiry as to Montgomery’s in- 
debtedness for work done on the river, he replied that he was 
not behind with him, plaintiff, anything; it was but little. 
Joseph Montgomery died between the 5th and 8th of Janua- 
ry, 1854; it may be 1853, and now I think, that was the 
time ; and in Newton, Georgia. The conversation with plain- 
tiff was a short time after Montgomery’s death; a few days 
after; and it was at my (witness) house in Newton; witness’ 
wife and children were in the house; no one else was pre- 
sent. I spoke nothing of a settlement, except that Montgom- 
ery had settled up with him about all, for work on the river; 
stated no precise amount due him, only as to the $25 or $30 
due for work on the house; he said nothing of anything 
being due him from Montgomery for cash loaned, and for 
notes and cash deposited with him for safe keeping; nothing 
as to ay other indebtedness than as before stated. Said 
nothing as to how or when Montgomery. paid him. I am 
friendly with Jones; there is no person present at the taking 
of these depositions except the commissioners and myself. 


Plaintiff in reply, introduced James Johnson, who swore, 
that he was acquainted with the character of Abraham Car- 
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lisle while he lived in Newton, and that he had none for 
truth and veracity; he could{not swear that he would believe 
him on his oath in a Court of justice. 

The jury found for the plaintiff four hundred and five dol- 
lars, 


The defendant moved for a new trial, on the following 
grounds: 

Ist. Because, the evidence was not sufficient to authorize 
the jury to find a verdict for the sum of four hundred and 
five dollars in favor of the plaintiff. 

2d. Because the evidence was not sufficient to authorize 
the jury to find a verdict for the sum of $187, the amount 
alleged by/*plaintiff as having been collected by defendant’s 
intestate, on a note belonging to plaintiff, and made by James 
J. Keaton in a negro trade. 

3d. Because the evidence was not sufficient to authorize a 
finding for the plaintiff a greater sum than $22, for work 
done on the river by plaintiff. 

4th. Because the evidence was not sufficient to authorize 
a finding for the plaintiff for any amount, unless the plain- 
tiff had successfully discredited the witness Carlisle, whose 
testimony was introduced by defendant. 

5th. Because the witness Carlisle was not discredited by 
plaintiff. 

6th. Because the jury found contrary to evidence, and to 
the weight of evidence. 

The Court’granted the motion, and plaintiff by his counsel 
excepts, and assigns the same as error. 


W. E. Smrru, for plaintiff in error. 


Srrozier & SLavenTer; and McCoy, for defendant in 
error. 
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By the Court——McDona tp, J. delivering the opinion. 


The Court granted a new trial on the ground that the ver- 
dict of the jury was contrary toevidence. Many of the items 
in the plaintiff’s account are not proven atall. No evidence 
was submitted as to money loaned. The intestate admitted 
to one of the witnesses that he had one hundred dollars of 
plaintiff’s money in hishands. He does not specify the time 
at which he made the statement. If Montgomery received 
from Cheever the $187 50-100, it may have been a part of 
that. We think there is evidence enough to justify the con- 
clusion that the money paid by Keaton on his note to Chee- 
ver, went into the hands of the intestate, and that the house 
was built by plaintiff, and was worth seventy-five dollars, 

But the witness, Carlisle, testifies that after the death of 
Montgomery in a conversation with the plaintiff, he said that 
Montgomery was owing him but little, that he was behind 
with him twenty-five or thirty dollars, for work on his house, 
with his grocery, but not much. There is no discrepancy 
between the testimony of Carlisle and that of the other wit- 
nesses. The plaintiff’s witnesses prove some of the items in 
plaintiff’s account, but they say nothing, one way or the oth- 
er, in regard to payments, and their evidence applies to a 
time before his death, and the intestate may have been in- 
debted to plaintiff the several amounts testified to by them, 
and may also have paid them principally before his death. 

Carlisle’s evidence is perfectly consistent with the proof 
made by plaintiff’s witnesses. He does not deny but that 
the intestate may have owed the plaintiff every dollar pro- 
ven by his witnesses, but he says that the plaintiff admit- 
ted to him, that at the time of intestate’s death he owed 
him but little. An attempt was made to discredit him ; but 
one witness only was introduced for that purpose and testi- 
fied in a manner not very satisfactory. He said that he knew 
his character when he lived in Newton, and that he had none 
for truth and veracity, and that he could not swear that he 
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would believe him on his oath in a Court of justice. But 
he does not say he would not believe him. This is one wit- 
ness’s oath against another, which is not sufficient of itself. 
This case must go back for a new trial, and the plaintiff will 
have time to look up witnesses to impeach, and the defend- 
ant witnesses to support his character. 


Judgment affirmed. 





No. 11.—Witu1am J. Srrawy, (bearer,) plaintiff in error, vs 
Aurrep Kersey, R. Rovuss, and E. H. Warren, defend- 


ants in error. 


If the cause of action comes under the Short Forms Act, it is sufficient to set it 
out in the language of the statute; and all things else necessary to a recove- 
ry, may be supplied by proof. 

If the cause of action is defectively set out under the Act of 1847, the declara- 
tion may be amended. 


Complaint in Lee Superior Court, before Judge ALLEn, 
April Term, 1857. 


This was an action, brought under the form prescribed by 
Act of 1847, by William J. Strawn, against defendants, on 
tke following instrument, to-wit: 

“By the 6th day of April next, we, or either of us, promise 
to pay to Elbert Pitman, or bearer, four hundred and ninety- 
seven dollars, if by that time the meeting honse for which 
this note is given, is completed according to the contract sign- 
ed by said Pitman of the same date of this note. This the 
6th day of January, 1855. 

(Signed,) ALF, KERSEY, 
JAMES R. ROUSE, 
E. H. WARREN.” 
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After reading in evidence this note, plaintiff’s counsel pro- 
posed to prove by a witness, John A, Dennard, that the work 
was not completed by the 6th of April, 1855, for the reason 
that the Steam Saw-Mill at which the lumber was to be saw- 
ed, was blown up, but that the house was finished soon after- 
wards, and accepted by the parties. 

The Court rejected this evidence, and counsel for plaintiff 
excepted. 

Counsel for plaintiff then moved to amend the declaration, 
by setting forth that after the work was completed, the par- 
ties accepted it under the contract, and promised to pay for 
it. ‘The Court refused to allow the amendment, and plaintiff 
excepted. 

Counsel for defendants then moved for a non-suit, which 
the Court granted, and plaintiff excepted, and assigns error 
on all said rulings and decisions. 


Witiiams & Harper; and McCoy & Hawezrns, for plain- 
tiff in error. 


Warren; and Lyon, for defendants in error. 


By the Court.—Lumprxin, J. delivering the opinion. 


It has been repeatedly held by this Court, that the proper 
construction of the Short Form Act of 1847, is, that if the 
cause of action comes under those Forms, it is sufficient to 
set it out in accordance with those Forms, and that all else 
may be supplied by proof. In a declaration at common law, 
the plaintiff would have to aver and prove performance of 
his contract, or allege, and show a legal excuse for his fail- 
ure, before he would be entitled to recover. Not.so here. 
It was proposed to be shown, that although the meeting- 
house, the building of which constituted the consideration 
for the note sued on, was not completed by the 6th of April, 
the time stipulated, owing to the blowing up of the Saw-Mill, 
which was to supply the lumber, still it was finished and 
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accepted, soon thereafter, which amounted to a waiver of the 
time when it was to have been completed. But this testimo- 
ny, the Court rejected. 

Counsel for the plaintiff, then offered to amend his com- 
plaint, so as to let in the evidence; and this was refused by 
the Court. 

Under the construction put upon the Act of 1847, the 
amendment was unnecessary. But even at common law, or 
certainly under the Act of 1853, respecting amendments, this 
privilege would have been allowed the plaintiff. And if his 
complaint was defective without it, it should not have been 
refused. 


Judgment reversed 





No. 12.—Ranpat S. Jorpan, Adm’r, et al., plaintiffs in error, 
vs. GREEN B. Mayo, e¢ al. defendants in error. . 


A mere verbal order by a plaintiff to a Justice of the Peace to dismiss certain 
judgments in his favor, which is not in point of fact done, does not invalidate 
said judgments, or the executions issuing thereon. 


Certiorari, in Lee Superior Court. Decision by Judge At- 
Len, at March Term, 1857. 


Randal S. Jordan, administrator of Joseph Jordan, de- 
ceased, brought suits in a Justice’s Court upon several prom- 
issory notes, against Green B. Mayo, Alfred King, and Mar- 
tha Williams. At December Term, 1855, of the Justice’s 
Court, judgments were rendered against defendants in all the 
cases: they excepted to the decision of the Justice, and exe- 
cuted bond with security, with a view of taking up the cases 
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by certiorari, and having the judgments reviewed and set 
aside. 

Afterwards and before the certiorari issued, Jordan ordered 
the suits to be dismissed ; paid up all the costs, and took the 
notes upon which the suits were brought into his possession, 
and commenced suit on the notes, consolidated in the Supe- 
rior Court: six months after the commencement of suit in 
the Superior Court, and more than six months after the dis- 
missal in the Justice’s Court, plaintift dismissed his action 
in the Superior Court, and ordered the Justice of the Peace 
to issue fi. fas. on the judgments rendered in December 1855, 
none having been issued before, and the same were levied 
upon the property of defendants, who filed their affidavit of 
illegality, setting out the foregoing facts. The Justice before 
whom the illegality was tried, dismissed the same, and order- 
ed the fi. fas. to proceed; to which decision defendants ex- 
cepted, and by certiorari brought the case up for revision and 
reversal, before the Superior Court. | 

The presiding Judge, upon hearing the petition for certio- 
rari and the answer of the Justice thereto, sustained the cer- 
tiorari, and overruled the judgment of the Justice’s Court, 

To which decision, counsel for plaintiff in fi. fa. excepted, 
and alleges as error: 

Ist. Because the Court erred in ruling that the withdrawal 
of the notes from the Justice of the Peace, the payment of 
the cost, and the institution of suit in the Superior Court on 
the same notes, was evidence of a withdrawalfof the judgment 
and dismissal of the suit, and that under these circumstances, 
it was not competent for the Justice of the Peace to issue the 
fi. fas 

2d. Because the Court erred in ruling that the above facts, 
amounted to a dismissal of the suits, 





Srrozier, for plaintiff in error. 


Pearman & Kimsroven, by McCoy, for defendant in error, 
VOL, xxII 41. 
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By the Court.—Lumrxin, J. delivering the opinion, 


Did the verbal order of the plaintiff to the Justice of the 
Peace, to dismiss his judgments; (which by the way, was not 
in point of fact done) blot out his debt or in any way affect 
the validity of the judgments ? 

We apprehend a judgment may at the instance, or by the 
direction of the plaintiff, be discharged by entering satisfac- 
tion, or filing a release. It cannot be dismissed. We hold, 
therefore, the magistrate was right in maintaining the legali- 
ty of the executions issued upon these judgments; and that 
the Superior Court was wrong in sustaining the certiorari to 
his decision. 

The defendant however, is not without his remedy in Equi- 
ty, provided he has a good defence to the original suits, and 
forbore to make it available, as he had taken the initiatory 
steps to do, by the conduct of the plaintiff, especially as the 
suit brought in the Superior Court, upon the consolidated 
notes, was not dismissed, until it was too late to prosecute 
his certiorari; the six months allowed by law for that pur- 
purpose, having already expired. 


Judgment reversed. 





No, 13.—Bens. Grirrin, and others, plaintiffs in error, vs, 
Tue Justices oF THE INFERIOR CourT oF Baxer Covun- 
ty, defendants in error. 


Notwithstanding a creditor has obtained an absolute judgment against the ad- 
ministrator of his debtor; still, if it appear that the administrator and the 
heirs have fraudulently distributed the assets to defeat the collection of the 
claim, the heirs, and not the securities of the administrator, are primarily lia- 
ble in Equity for the payment of the money. 
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In Equity, from Decatur Superior Court. Decision on de- 
murrer, by Judge ALLEN, at Chambers, May 1857. 


The Justices of the Inferior Court of Baker county, filed 
their bill in Equity against Benjamin M. Griffin and others, 
setting forth the following facts, viz: That in the year 1834, 
John Sikes of the county of Baker, became indebted to said 
county, thesum of $791 73, for which he gave his note pay- 
able one day after date; that in the year 1838, and before the 
payment of said note, Sikes departed this life, leaving a con- 
siderable estate, and a will of which his wife Winney, was 
appointed executrix. That she died soon afterwards intestate, 
when Benjamin M. Griffin was appointed administrator with 
the will annexed, and executed his bond conditioned for the 
faithful discharge of his duties, with John Montgomery, 
Green Tinsley, and Mathew R. Moon, as his sureties. This 
bond bears date the 2d day of December, 1839, and is in the 
penalty of thirty-five thousand dollars. That John Sikes, 
the testator, in and by his said last will and testament, be- 
queathed to his son John Sikes five negroes (naming them,) 
and all the balance of his estate he gave to his wife, the said 
Winney, “to be kept together by her and managed by heras 
her judgment may dictate, and that she shall divide the same 
equally between herself and her children by me, to be given 
off to them as they shall marry or come of age.” That the 
said John & Winney left the following children as their lega- 
tees and distributees, to-wit: John Sikes, junior, the wife of 
Benj. M. Griffin, Lucy H. Sikes, Stephen S,. Sikes, Rebecca 
R. Sikes, Richard S. Sikes, and Benj. G. Sikes; the five last 
named being minors at the death of their father and mother, 
That John Sikes, junior, has long since departed this life, and 
his widow afterwards intermarried with —— Flournoy, who 
now resides in the State of Florida; and that he has no pro- 
perty, nor representative of his estate, in Georgia: That Benj, 
M. Griffin resides in the county of Decatur. That Lucy H 
Sikes married —— Ashurst, in ——: That Stephen S. and 
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Richard S. Sikes, have become of age, and one resides in the 
eounty of Lee, and the other in the county of Terrell: That 
Rebecca R. married John Moreland, who resides in the coun- 
ty of Terrell, and was the guardian of Stephen S, and Rich- 
ard S., during their minority; and is now the guardian of 
Benjamin G. Sikes, who is still an infant. 

The bill further states that suit was instituted against Grif- 
fin, as the administrator, with the will annexed, on said note, 
im 1841, and again in 1844, which were defeated on some 
technical defect, not involving the merits. That a third suit 
was again brought in 1848, and after a protracted litigation, 
jadgment recovered in Baker Superior Court at May Term, 
3854, for $791 73 principal, $1118 92 interest, and $23 62 cost. 
That fi. fa. issued upon said judgment against the adminis- 
trator, to be levied upon the goods, &c. of his testator, upon 
which the Sheriff on the 21st of November, 1856, made a 
return of nulla bona. ‘The bill charges that before said judg- 
ment was obtained, all the estate of said John Sikes, senior, 
the testator, and all the estate of said Winney, were given off 
and distributed to and amongst their children, above named, 
or to their guardians, who now have the same—that all said 
Jegatees and distributees are solvent, except the said Benj. M. 
Griffin, the administrator, who is insolvent. That Moon, one 
of the sureties ou his administration bond, has long since 
been dead, and hasin this State neither property nor a repre- 
sentative. That Tinsley, another surety, has removed to the 
State of Mississippi, leaving but little property here; and that 
Montgomery, the other surety, is dead and his estate repre- 
gented by John Lyon of Baker county, but his estate is inade- 
quate to pay said debt. That said judgment is wholly due 
and unpaid, and that the solvent parties who are in posses- 
sion of the estate of John Sikes, senior, the original debtor, 
refuse to pay the same. 

The bill prays that a decree may be made, compelling the 
parties in such order, proportion and under such conditions 
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as the Court shall seem proper, to pay and discharge saad 
judgment. 

Benj. M. Griffin, Stephen S. Sikes, John Moreland, Rieh- 
ard S, Sikes, and John Lyon, were served or acknowledged 
service, and demurred to the bill: ~ 

Ist. For want of equity therein. 

2d. Because there has been no recovery against the ad- 
ministrator. 

3d. Because the distributees are not proper parties. 

4th. Because no recovery or decree can be had in this 
case, against the legatees and distributees, and complainants 
have a remedy at law. 

5th. Because the bill does not show whether or not Griffim 
did not return assets sufficient to pay the debt. 

6th. Because the bill is multifarious, in that it joins parties 
who have a common interest. 

After argument, the Court overruled the demurrer, and 


defendants excepted. 




















Srrozier; and Siavueurer, for plaintiffs in error. 






Lyon; and Crarke, for defendants in error> 






By the Court.—Lumpxin, J. delivering the opinion. 








Is there equity in the bill? The creditor is unable to col- 
lect his debt at law, finding no assets of John Sikes on which 
to levy. Against whom should he goin equity? It is argu- 
ed, that having obtained an absolute judgment against Griffin, 
as administrator, it is conclusive that he had assets with 
which to discharge this demand ; and that if these be wasted, 
his securities are absolutely liable. 

But this position is.in the face of the facts, charged in the 
bill. It is there alleged, that pending the suit against Griffin, 
he and the heirs fraudulently combining to defeat this claim, 
distributed the whole of the assets. If this be true the heirs, 
and not the securities should be primarily liable. 
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This proceeding is instituted against the heirs and securi- 
ties. On the trial, all the facts will come out, and all the par- 
ties can be heard; and it will then be easy to determine 
who ought to pay this money, and the whole litigation will 
be settled at once. Our conclusion therefore is, that the bill 
is well brought; that there is an equity in it; and that the 
remedy in equity is much more complete than at law. 


Judgment affirmed. 





No. 14.—Rosert A. Crawrorp, Adm’r, plaintiff in error, 
vs. Butt L. Caro, defendant in error. 


The seizure of property by force, and holding it until tbe owner executes pro- 
missory notes for its release, without the semblance of a consideration, is a 
species of duress, and a Couri of Equity will relieve the maker by prevent- 
ing their collection. 


In Equity in Webster Superior Court. Tried before Judge 
Kippoo, April Term, 1857. 


This bill was filed by Butt L. Cato, against William John- 
ston, administrator of John A. Lyon, deceased, to enjoin an 
action at law, and to have certain notes delivered up and can- 
celled, 

The bill states, that in the year 1849, complainant then a 
resident of Stewart county, was in possession of a negro man 
named Henry, whom he had owned for more than seven 
years, when John A. Lyon of the county of Harris, with 
three other men, armed, came into the field on complainants 
plantation where said negro was at work, and seized and tied 
him, and was about taking him off That complainant com- 
ing up to where they had said boy confined, Lyon drew his 
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knife, and having a stick in his hand, and saying he had a 
revolving pistol in his pocket, swore he would carry said ne- 
gro off, if complainant did not pay him or secure to him a 
debt of six hundred dollars which Lyon alleged that Dr, 
James W. Cato a brother of complainant owed to him. That 
complainant owed said Lyon nothing, and never had. That 
in order to release his negro from Lyon’s custody, and to 
have his services in the crop, and not being able to get out 
any legal process to prevent said outrage, before said negro 
could have been removed out of the county, complainant 
gave to Lyon with his son John W. Cato, as his security, his 
three notes, each for two hundred dollars. That said notes 
were without consideration and obtained thus by threats and 
violence. That said Lyon had since departed this life, and 
William Johnson his administrator, had commenced suit up 
on one of the notes, which had become due. The bill pray 
ed for an injunction to restrain the action at law upon said 
note, and that that and the two others should be delivered up 
and cancelled. 

The answer of the administrator admitted that suit had 
been commenced upon the note which with two others he 
found amongst the papers of his intestate. Knows noth- 
ing of the consideration of the notes; supposes they are 
for a good and valuable consideration; knows nothing, nor 
has he ever heard anything of the circumstances set forth in 
complainant’s bill. 

John S. Thomas, testified that on the day of May, 
1847, he was at the plantation of B. L. Cato, in Stewart coun- 
ty; that John A. Lyon, and two other men came there, and 
Lyon seized a negro man who was at work in the field, and 
tied him; that soon after Cato came up and asked Lyon what 
he was doing; he replied with an oath, that he would carry 
off that negro, if Cato did not pay him $600, Cato asked 
him if he owed him any money; Lyon replied that Dr. James 
W. Cato owed him $600, and he believed Dr. Cato got the 
money for him B, L. Cato; and he swore he would take off 
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the negro if B. L. Cato did not pay or secure to him the $600. 
Lyon had a stick in one hand and a knife in the other, and 
said he had as good a pistol as ever fired, and he would car- 
ry off that negro or die, if Cato did not pay or secure to him 
the $600, which Dr. Cato owed him; Cato frequently said to 
Lyon, “you know I do not owe you a dollar.” Lyon would 
reply: “I believe Dr. Cato got the money for you, &c.” That 
the others who were with Lyon each hada stick; that finally, 
rather than loose his negro, Cato agreed to give his notes for 
the $600, which he did. Lyon and his associates, lived in 
Harris county, Georgia. Did not hear Lyon claim the negro 
as his property. 

The testimony of the witness, Thomas, was fully sustain- 
ed by James Cato, a witness, who was ploughing in the field 
at the time, and that B. L. Cato had had the negro since 
1842. 

John W. Winston, teslified, that he lived with Lyon in 
1841, as an overseer; knew the negro boy in dispute; about 
the time said boy disappeared from the plantation of Lyon, 
saw whitemen lurking about; next time the boy was heard 
of, was in possession of complainant in Stewart county. 
The negro was in possession of Lyon but a short time in 
1841. 

John J. Kelly, testified, that he knew the parties, and the 
boy in dispute; knew him in Lyon’s possession a short time 
in 1841; and in 1849: He was called on by Lyon to go with 
him to Stewart county, for the purpose of getting the boy, 
who Lyon said, Cato was harboring; went with him, with 
some other persons, neighbors of Lyon, who were requested 
to go with them to Cato’s, where they found the boy. Went 
to the field where the boy was: Lyon took the boy and tied 
him; Cato came up and wanted to know what he meant, 
Lyon swore he was going to take his negro home, unless Ca- 
to would pay him forhim. The matter was adjusted by giv- 
ing the notes, now in controversy; no one was armed as 
witness knew. Cato drew out his knife and cut the boy 
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loose; Lyon then drew his knife; he had a stick and swore 
he would take the negro off, if Cato did not pay him $600. 

William D. Cobb, a grand juror, on former trial, testified, 
that Byar then dead, testified, on the former trial, that he was 
employed by Lyon to bring trover against Cato for said ne- 
gro, and that he had in his possession a bill of sale to 
said boy, which was lost or destroyed, that he could not 
produce it. Lyon was a man of considerable property, and 
lived in Harris county. Affidavit of administrator was re- 
ceived, laying the foundation for secondary evidence as to 
the bill of sale, and notice to produce. 

Defendant then read in evidence the notes, and the testi- 


mony closed. 


The presiding Judge charged the jury, that if they believed 
the notes were given under duress, then they were void, if 
not then defendant was entitled to recover. 

The jury retired and found for the complainant, whereupon, 
the counsel for defendant moved for a new trial, upon the 
grounds: 

Ist. That the Court erred in its charge to the jury. 
2d. That the verdict was contrary to evidence. 
The Court refused the motion for a new trial, and defend- 


ant excepted. 


Ramsay & Kune, for plaintiff in error. 
Tucker & BeEALL, for defendant in error. 


By the Court.—McDona tp, J. delivering the opinion. 


The case stated in the bill, is one of overbearing violence 
on the part of the plaintiff in erroi’s intestate. He went in- 
to the field of defendant (in error,) with three other armed 
men, and seized a negro man, whom the defendant had own- 
ed for more than seven years. He tied him and was about 
carrying him off, when the defendant came up. The plain- 
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tiff drew his knife, and having a stick in his hand, and say- 
ing he had a revolving pistol in his pocket, swore he would 
carry said negro off, if complainant did not pay him or se- 
cure to him six hundred dollars, which, he alleged, Dr. James 
W. Cato, defendant’s brother owed to him. The defendant’s 
bill further states that he owed the plaintiff nothing and 
never had, that in order to release his negro from the custo- 
dy of the plaintiff and his associates, and to have his work 
and services on the crop, he was induced to give his three 
notes with his son John W. Cato as security for two hundred 
dollars each; that said notes were without consideration and 
obtained by threats and violence. The administrator’s an- 
swer states that he knows nothing of the consideration of the 
notes. There is a conflict in the evidence on a point very 
material to the issue. The defendant’s witnesses testified 
that intestate scized the negro, and swore he would carry 
him off, if the defendant did not pay him six hundred dol- 
lars that Doctor Cato owed him. The plaintiff’s witnesses, 
or one of them, testified that the intestate claimed the negro, 
and swore he would carry him off, if the defendant did not 
pay him for him. If the latter witness gives the true account, 
there was no duress; for the intestate was making a recap- 
tion of his own property, and after he had seized it, illegally 
no doubt, because not in fresh pursuit, the parties compro- 
mised as stated by that witness, 

In this confiict of evidence, the matter was referred to the 
jury, to determine whether there was duress or not. The 
charge of the Court to the jury on that point is excepted to, 
The charge is very brief, and does not explain to the jury, 
what constitutes duress, and it is insisied that there was no 
duress even in the aspect of the case, most unfavorable to 
the plaintiff. According to the defendant’s evidence the note 
was without consideration, for it does not appear that he was, 
in any manner, liable to the intestate for the money loaned 
to Dr. Cato. 

This case is now in a Court of Equity, which will relieve, 
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although the circumstances might not be considered as ma- 
king out a case of duress in a Court of law. A Court of 
chancery will look into the matter and ascertain if the notes 
were executed “ freely and voluntarily, or by compulsion; if 
by fear or terror though not so as to make it, per dures,” they 
ought to be set aside. @tty. Gen. vs. Lothan 2. Vernon 497: 
This case is referred to in Bacon’s Abr, Duress 4., where it 
is said, that “in Equity, if a man enters into a bond by com- 
pulsion, through the terror and fear, are not sufficient to make 
it duress at common law, yet it may be relieved against.” 
A threat that an annuity would be withheld from a man in 
reduced circumstances if he did not execute a deed affirma- 
tive of a sale by trustees, has been held to have the eifect of 
placing him in complete and absolute duress, Oliver eé uz, 
vs. Court et al. 3 Eng. Exch. Rep. 312,336, 337. In the case 
of Atlee vs. Backhouse, 3. Meeson and Welsbey 650, Sir 
James Parke remarks, “If my goods have been wrongfully 
detained, and I pay money simply to obtain them again, that 
being paid under a species of duress or constraint, may be 
recovered back ; but if, while my goods are in possession of 
another person, 1 make a binding agreement to pay a certain 
sum of money, and to receive them back, that cannot be 
avoided.” If it be not a binding agreement, it may be avoid- 
ed; and Baron Parke proceeds to discuss that subject, as ap- 
plicable to the case before him, That was a case of seizure 
of spirits made by the officers of excise. Upon agreement 
with the commissioners of excise, the spirits was restored to 
the plaintiffs, who paid the appraised value to the defend- 
ant, who was Receiver General of excise. The suit was 
brought to recover back the money paid under the agree 

ment, and the Court held it binding, because both parties 
considered the seizure legal, and the consideration was there- 
fore held to be valid. It was remarked then that if they had 
known it to be an illegal seizure, there might be a question 
as to the validity of the agreement. The question in such 
cases is, whether, if the mind of the party had been free to 
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act, the agreement would have been executed. The question 
ought to have been submitted to the jury, whether the giving 
of the notes by Cato and his son to Lyons, though they were 
freely executed, was not speaking the mind of Lyons, and 
not their own. Peel vs. 16. Vesey 158 It was insisted 
that the execution of the notes by the son was valid and 
good as to him. “The duress of a wife or child would avoid 
a contract, given under its influence by a parent or child.” 
Comyn on Cont. 208. Here, the mind of Lyons was operat- 
ing through Cato upon his son; for certainly, when he called on 
his son to become his surety, he did so, because he was con- 
strained to it by the conduct of Lyons. There was certainly, 
in the Janguage of the Court in the case referred to in Meeson 
§ Welsbey, a species of duress in this case, if the witnesses 
for the defendant are to be believed. There must be the 
concurrence of two minds to form a contract. If one of the 
parties wills that another shall execute a deed of conveyance 
or promissory note, and seizes his property without authority, 
and refuses to release it until he signs such conveyance or 
note, there is but a single mind operating in such a case. 

The testimony was conflicting, but the preponderance was, 
we think, with the verdict. 


Judgment affirmed, 


No. 15.—Joun Dor, ex dem. of Witt1am W. CHEEvER, plain- 
tiff in error, vs. Ricuarp Roe cas, ejector, and Henry 
Hora, tenant in possession, defendant in possession. 


By the laws of Georgia an administrator may sell land dy agent. 


Ejectment in Dougherty Superior Court. Tried before 
Judge Atten, May Term, 1857. 
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The only question in this case, arises upon the rejection by 
the Court of certain evidence offered by the plaintiff. 

It was admitted that defendant was in possession of the 
premises in dispute, at the commencement of the suit. 

Plaintiff offered the grant from the State of Georgia, to 
Donald McDonald, for the lot in controversy—No, 71, in 1st 
district of Dougherty county. 

It was admitted that McDonald was dead, and that Isaac 
E. Bower was the administrator of his estate. 

Plaintift then offered a power of attorney from Bower, the 
administrator to Thomas J. Dunn, and a deed made in pur- 
suance of, and by virtue of said power, by Dunn to Stephen 
T. Mallory, who was the purchaser of said lot at the admin- 
istrator’s sale, 

Defendant’s counsel objected to their admission in evidence, 
on the grounds that the power of attorney, and deed made 
under it, were void. ; 

The Court sustained the objection, and excluded the evi- 
dence; and counsel for plaintiff excepts. 


Vason & Davis, for plaintiff in error. 


Srrozier & SLAveuTER, for defendants in error. 


By the Court.—Benn1ne, J. delivering the opinion. 


Can an administrator sell land by agent, in this State ? 

The general opinion is, that delegatus non potest delegane ; 
but this principle applies only to cases in which, the thing to 
be done by the agent, is that kind of thing, in the doing of 
which, there is room to the doer, for the exercise of judgment 
and discretion. 

By the common law, there was room to the executor with 
a power of sale, for the exercise of judgment and discretion in 
he sale. He might sell at public sale, or at private sale; he 











602 SUPREME COURT OF GEORGIA. 
Cheever vs. Hora. 


might elect the place, the day, the hour, of sale. Hence it 
was, that, by the common law, he could not delegate his 
power of sale to an agent. Sug. Pow. Ch. 5; Sec.1; Wms. 
Executors, part iii., Book 1, Ch. 1, Stor. Ag. Sec. 13. 

But by our statute, there is no room to an administrator for 
the exercise of this sort of discretion and judgment in his 
sales, The statute says, that his sales are to be “at public 
auction, and on the first Tuesday of the month, between the 
usual hours of sale, at the place of public sales in the coun- 
ty where such real estate “may lie.” The administrator 
“first giving sixty days notice thereof, in one of the gazettes 
of this State, and at the door of the Court House, in the 
county where such sales are to be held.” Cobd’s Dig. 323. 

An administrator, in this State, has no more discretion in 
his sales, than a Sheriff has in his. And a Sheriff has power 
to appoint deputies for all purposes. 

It is the common practice in this State, for administrators 
to sell by auctioneers, and the validity of such sales has nev- 
er, I believe, been questioned. 

Indeed, it is essential to the performance of his duties, that 
an administrator should have the power to appoint agents 
within certain limits. There are cases in which, he must 
have an overseer or stock-keeper, a custodian of property, a 
factor, a physician, a lawyer. 

Upon the whole, my opinion is, that by the law of this 
State, an administrator can sell land by agent. Hence I go 
for reversing the judgment of the Court below. 








Judgment reversed 
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No. 16.—Mannine G, Stamper, plaintiff in error, vs. Mar- 
THA E. Hooxs, defendant in error. 


A written will that is ssgned by the maker of it, cannot be set up as a muncu- 
patrve will. 


Probate of Will. Appeal from Ordinary, in Lee Superior 
Court. Decision by Judge Arten, March Term, 1857. 


In December, 1852, the Ordinary of Lee county, admitted 
to probate the following paper exhibited as the last will and 
testament of Robert S. Hook, deceased, late of said county, 
to-wit: 

In the name of God, Amen: I, Robert S. Hooks, knowing 
the uncertainty of the continuation of life, and the certainty 
of death; being in a sound and disposing state of mind, do 
make this my last will and testament. 

First: I desire all my just debts paid. 

Second: I desire that my three sisters, Margaret E., Louisa, 
and Lucinda Hooks shall have and possess my entire estate, 
each possessing an equal distributive share. 

Third: Itis my desire that my wife Martha E. Hooks, 
have the sum of ten dollars. 

Fourth: It is my will and desire, that my friends, Manning 
G. Stamper and John T. Sims, be left my sole executors to 
carry out this my last will and testament, This the 13th 


October, 1852. 
ROBERT S. HOOKS, [Z. S.] 


This instrument was admitted to record as a will, upon 
the following testimony or affidavit, viz: 


GroreIA, Personally came in open Court, Manning 
Lee County. { G. Stamper, executor of the last will and tes- 
tament of Robert S. Hooks, deceased, and the witnesses of 
said will, to-wit: James B. Ridley, John T. Sims (said Sims 
having renounced the execntorship of said will,) and Mar- 
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tha E. Stamper, which witnesses being duly sworn, depose 
cand say, that the said Robert S. Hooks, signed, sealed, de- 
clared and published the instrument now propounded as his 
last will and testament, freely, voluntarily, and of his own 
accord, without any compulsion or influence whatever, and 
that at the time of the execution of said will, he the said 
Robert S. Hooks, was of sound and disposing mind and 
memory, and that the said will was sigued and sealed by 
said Hooks in the presence of said witness, 
(Signed,) JOHN T. SIMS, [L. 8.] 
MARTHA E. STAMPER, [Z. S.] 
JAMES R. RIDLEY, [Z. 8.] 


Sworn to and subscribed in open Court, Dec’r, 8th, 1852. 
Witit1AmM Newsom, Ordinary. 


Martha E. Hooks, afterwards, moved a rule in the Court of 
Ordinary, against Manning G. Stamper, executor of said will, 
to show cause, why the judgment admitting said will to pro- 
bate, should not be set aside and recinded, on the grounds: 

lst. Because the paper itself shows that it was not attested 
as required by law. 

2d. Because the affidavit of the witnesses on which the 
judgment was founded, does not show that they attested and 
subscribed the paper in the presence of the testator. 


At a subsequent Term, the rule was made absolute, the 
judgment for probate rescinded and the letters testamentary 
revoked. Stamper appealed, and on the trial, in the Superior 
Court, his counsel moved to dismiss the whole proceeding, on 
the ground that the first probate was in solemn form. The 
Court sustained the motion, and counsel for Mrs. Hooks ex- 
cepted. 

Counsel for Mrs. Hooks then proposed to amend their rule, 
and to insert as grounds for setting aside the probate: 

Ist. That the paper propounded is void as a will, under 
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the Act of 1852, because there was no witnesses who could 
have been called to prove it in solemn form. 

2d. Because Mrs. Hooks never had notice of the motion 
for probate in solemn form. 

Which amendment the Court refused to allow, and counsel 
for Mrs. Hooks excepted: And the case coming up before 
the Supreme Court, upon these exceptions, the decision of 
the Court below, upon both grounds of exceptions, was revers- 
ed; the appeal ordered to be re-instated, and Mrs, Hooks 
allowed to amend. See 18 Ga. Rep. p. 471. 

The case coming on again for trial, before Judge ALLEN, at 
March Term, 1857, counsel for Stamper, the executor, moved 
to amend, and to show that said will was made by Robert S. 
Hooks, during his last illness, in his own house, in the pres- 
ence of the three witnesses, who proved the same before the 
Ordinary; that at the time of making it, the testator called upon 
them to take notice and bear witness, that the words then 
and there spoken, and contained in said writing as exhibited 
to the Court of Ordinary, contained the disposition he wished 
made of his property, after his death; that he was at the 
time conscious of approaching dissolution, and in extremis, 
and died in Jess than twenty-four hours after the making said 
will, and that the same was probated and recorded within 
six months after the death of testator. 

And which facts the executor offered to prove by the said 
three witnesses. 

In other words, counsel for the executor proposed to set 
up and establish the paper as a nuncupative will. 

The Court refused to allow the amendment, or proof to be 
made: and Sounsel for Stamper excepted. 





R. F. Lyox; and MeCox, & Hawesrnys, for plaintiff in 
error. 


Srrozier; and Warren & Warren, for defendant in er- 


ror. 
VOL, XXII. 42. 
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By the Court.—Bernnine, J. delivering the opinion. 


If a person sign the writing, which he intends to be his 
will, does the act of signing prevent the will from being a 
nuncupative will? 

We think that it does. A nuncupative will is a will that 
is not in writing. 

Swinburne says: A nuncupative testament is when the 
testator, without any writing, doth declare his will before a 
sufficient number of witnesses. 87. see id. 77. To the same 
effect, is the orphan’s legacy. Godolphin, 13. 6. 

‘Coke says: “Testamentum est duplex. 1. Inscriptis. 2. 
Nuncupatum, seu sine scriptis.” 

Now it cannot be said of any deed, or bond, or promissory 
note, that is signed by the maker of it, that it is a deed, ora 
bond, or a promissory note, as the case may be, not in wri- 
ting. On the contrary, it is to be said of every deed, bond, 
or promissory note, that is signed by the maker of it, that it 
is a deed, or a bond, or a promissory note, as the case may be, 
in writing. 

And it must be true, that whatever may or may not be 
said of a deed, or a bond, or a promissory note, in this res- 
pect, equally may or may not be said of a will, in this res- 
pect. It must be true, therefore, that it cannot be said of a 
will that is signed by the maker of it, that it is not a will in 
writing. Consequently, it cannot be said of sucha will, that 
it is a nuncupative will. 

This is the conclusion to which we come; it is also that 
to which 'the Court below came, for it refused to allow the 
amendment. 

We think, therefore, that its judgment ought to be affirmed. 


Judgment affirmed. 
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No. 17.—Joun Tuompson, plaintiff in error, vs. Marx D. 
Wrieut, defendant in error. 


No. 18.—Marx D. Wrieut, plaintiff in error, vs. Joux 
Tuompson, defendant in error. 


{1.] If an answer of a witness to interrogatories, understood in one way, will 
make his answers admissible, understood in another way, will make them in- 
admissible ; and it is doubtful from the answer in which of the two ways it 
ought to be understood, the question on the answer is one of fact, and there 
fore, the answer and the other answers should be sent to the jury to be re 
garded, or disregarded, by them, according to the one of the two ways in 
which they determine the question. * 

{2.] To an attachment founded on the ground that the defendant is “actually 
removing out of the limits” of the county, it is a good defence that the de- 
fendant resides in another county. 


Attachment and motion for new trial, in Lee Superior 
Court. Decision by Judge Atten, March Term, 1857. 


Both parties excepted to the decision of the Court below, 
and the causes were heard together, in the Supreme Court. 


Mark D. Wright sued out an attachment against John 
Thompson ; claiming that Thompson was indebted to him 
the sum of $350, for overseeing for him in the year 1847; 
and as a ground upon which the attachment issued, he swore 
that Thompson was actually removing out of the limits of 
Lee county, so that the ordinary process of law could not 
be served upon him. The attachment issued 10th February, 
1848. 

The defendant, Thompson, traversed the affidavit and de- 
nied that, at the time of the issuing of the attachment, he 
was a citizen of Lee county, or had been since February, 
1847, but averred that he was then and still continued to be 
a citizen of Early county. 

He also pleaded to the declaration: 

ist. The general issue. 
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2d, A special plea, that plaintiff was employed by, and 
overseed for him and Robert Thompson as partners, and that 
le was not indebted to him severally and individually. 

3d. That plaintiff neglected and failed to discharge his 
duty as overseer, whereby defendant was greatly injured, &c. 

4th. That he treated the negroes and stock barbarously, 
whereby defendant was damaged to the amount of $1,000, 
&e. 

Upon the trial, plaintiff proved that he overseed during 
the year 1847, on the two plantations, belonging to Robert 
and John Thompson: That they farmed together that year; 
hands worked together, but each had separate hands and 
plantations. That John Thompson moved from the county 
of Lee to Randolph, in the Spring of 1847, and has not 
resided there since, but was frequently at his plantation in 
Lee during the year; sometimes remaining as long as a week 
or more, superintending and controlling the affairs of the 
place. From Randolph, defendaut moved to Early county ; 
and carried his hands to Early in the first of the year 1848. 
That his services as overseer on the two places, were worth 
from $350 to $400. John Thompson worked six or eight 
hands, and Robert worked fifteen or twenty. That Thomp- 
son had no wife or children; was land agent and traveled 
about a great deal in 1847. 

Defendant proved that he left Lee county in 1847; went 
to Randolph with his mother and sister, where he resided for 
sometime, and then moved to Early, where he at present re- 
sides. 


The interrogatories taken out by Thompson for Bemis and 
Castleberry were rejected on the ground that the answers 
were furuished on hearsay; the part of Bemis’s auswer re- 
lied on to support this ground, was as follows: “Cannot 
recollect: when I visited defendant’s house first, but know 
that defendant came here in the year 1847, because he came 
here aid moved upon his plantation before the party from 
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whom he purchased had moved off, and witness was inform- 
ed of the fact by the party from whom he purchased, and 
this was about the latter part of November, 1847, or previous 
to Christmas, for the party from whom defendant purchased, 
moved off before Christmas, 1847, and that he left defendant 
in possession,” 

The part of Castleberry’s answer relied on to support this 
ground was as follows: “Knows that defendaut’s residence 
was in Early, from the fact that the occupant of the planta- 
tion that defendant purchased informed witness that defend- 
ant had purchased the plantation and that he, defendant,” 
[had moved] “to the residence before the occupant had left. 
This was the latter part of the year 1847, or before Christ- 
mas.” 

The jury found a verdict for Wright, the plaintiff; and 
thereupon Thoinpson, the defendant, moved for a new trial 
on the following grounds, viz: 

“1st. Because the Court erred in ruling out the answers to 
interrogatories of William Castleberry and Charles F. Bemis.” 
(See above.) 

“2d, The Court erred in trying the traverse of the defend- 
ant and the main issue together.” 

“3d. Because the Court erred in charging the jury “that if 
the plaintiff overseed for Robert Thompson and John Thomp- 
son jointly, during the year 1847, then they could not find 
for plaintiff, unless John Thompson, in making the contract, 
specially agreed to pay the debt himself;” there being no evi- 
dence whatever, that defendant had entered into any such spe- 
cial undertaking; and if there had been, to make it the special 
debt of one of the parties, it was necessary for the plaintiff 
in the agreement to have cnsented to have taken the indi- 
vidual liability of the defendant.” 

“4th. Because the finding of the jury was contrary to evi- 
dence.” 

“5th. Because the finding was contrary to law.” 

“6th. Because the finding of the jury was contrary to the 
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charge of the Courtin this; “that if the residence of the de- 
fendant at the suing out of said attachment was in the coun- 
ty of Randolph or Early, they must find for defendant.” And 
-again, in this; “that if from the evidence, they were satisfied 
‘that the services of plaintiff were rendered for the joint bene- 
fit of Robert and John Thompson, they could not find for 
the plaintiff” 

This motion the Court sustained, and put its judgment ac- 
cording to the bill of exceptions of Wright, on the 4th, 5th, 
and 6th grounds; but according to the bill of exceptions of 
Thompson, on the 4th and 6th grounds only. The grounds 
on which the Court did not put its judgment, it overruled. 

Wright excepted to the judgment granting the new trial, 
insisting that none of the grounds were good. 

Thompson excepted to that judgment, insisting that the 
overruled grounds were as good as the others. 


Lyon, for plaintiff in error. 


McCoy & Hawkins, for defendant in error. 


By the Court.—Bernnine, J. delivering the opinion. 


In this case, both parties present themselves as plaintiffs in 
error. ‘There was no necessity for this. It can never be ne- 
cessary that the successful party should make out a bill of 
exceptions, and come to this Court as plaintiff in error. As 
defendant in error, he can always have the benefit of the 
grounds which he would put in his bill of exceptions; and 
that, although the Court below may set no value on those 
grounds. The judgment of a Court is right, or wrong, in the 
opinion of a revising Court, according to the facts of the case, 
as they exist ; not according to the lower Courts estimate of 
those facts. See Toombs vs. Pope, and Pope vs. Toombs, 
20. Ga. 763. 

In this case the Court below granted a new trial, putting 
its judgment on some of the grounds contained in the mo- 
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tion for the new trial, and refusing to put its judgment on 
the others of those grounds, 

The general question for this Court may, therefore, be said 
to be this; was the Court below right in its estimate of the 
grounds of the motion? 

The first of these, was, that the Court ruled out the an- 
swers of Castleberry and those of Bemis, to interrogatories. 

The ground on which the Court went in doing this, was, 
that those answers were founded on hearsay; and that this 
was apparent from the answers themselves, 

[1.] We agree, that this ground is good as to the answers 
of Castleberry; but we think, that it may, or may not, be 
good, as to the answers of Bemis. We think, that it does 
not appear, with certainty, from the answers of Bemis, wheth- 
er those answers were founded on hearsay or not. We think, 
that those answers leave this question in some doubt, and 
therefore, we think, that they should have been submitted to 
the jury, that the jury might determine the question, and ac- 
cording to that determination, regard or disregard the answer. 
The question was one of fac/, and as much one for the jury, 
as it would have been, had the answers been given by the 
witness under an examination in the presence of the jury. 

It is useless to specify the particulars by which, we are led 
to these opposite conclusions about the answers of these two 
witnesses, 

We think, then, that this first ground of the motion, was 
good, so far as the ground concerned the answers of Bemis; 
and was not good, so far as it concerned the answers of Cas- 
tleberry. 

The second ground in the motion, was abandoned in this 
Court by the counsel for the movant. Wef%think, there was 
nothing in that ground. 

As to the third ground, we merely say, that, in our opin- 
ion, there was enough in the evidence, to justify the Court in 
making the charge complained of in that ground. 

As to the fourth, we think it true, that the finding was con- 
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trary to the evidence, i. e. the finding on the point of residence. 
We think that the evidence proves beyond a doubt, that John 
Thompson had removed from Lee county, before the attach- 
ment was sued out; and, that when it was sued out, he was 
residing in Early, or perhaps in Randolph; but, certainly, in 
one, or the other, of those two counties. 

As to the fifth: if the verdict was contrary to the evidence 
on this point of residence, it was contrary to law. But see 
what may be said on the next ground which is the last. 

As to that ground. The complaint in that ground is, that 
the verdict was contrary to two of the charges of the Court, 
viz: the charge, that if the residence of Jno. Thompson, the 
defendant in the action, was at the time of the suing out the 
attachment, in Early or in Randolph, the jury must find for 
him; and the charge, that if the jury were satisfied, that the 
services of Wright, the plaintiff in the action, were rendered 
for the joint benefit of Robert and John Thompson, they could 
not find for the plaintiff. 

We think it true, that the verdict was contrary to the first 
of these two charges; but we cannot say, that we think it 
true, that the verdict was contrary to the second of them. 
The second of them was hypothetical; and the hypothesis 
was such, as to leave it optional with the jury to find a ver- 
dict for the defendant, according as they might think the fact 
to be, that the services were rendered for John Thompson 
alone, or for John Thompson and Robert Thompson, jointly. 

If it be true that the verdict was contrary to the first of 
the two charges, the only question is, was the charge right. 

[2.] And we think that it was. The Constitution says, 
that cases “shall be tried in the county wherein the defend- 
ant resides:” and it cannot be, that a case is less a case, be- 
cause the process in it happens to be extraordinary, rather 
than ordinary. 

Besides the Act of 1810, amendatory of the Act to regu- 
late attachments, says; “and the said defendant or defend- 
ants” [in the attachment] “ may file his, her, or their defence, 
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to the petition or declaration, of the attaching creditor, or 
creditors, and enter into the same defence, as if the property 
attached had been replevied.” Cobd’s Dig. 75. 

Now when the property attached has been replevied, the 
attachment becomes dissolved; and the case stands as if it 
had been founded on ordinary principles. Therefore, when 
this is so, the case stands subject to any defence that it would 
have been subject to, if it had been founded on ordinary 
process. And it is not disputed, that a case founded on or- 
dinary process, stands subject to the defence, that the defend- 
ant resides in another county than that in which the case 
has been brought. 

We have thus stated what we think of the estimate put by 
the Court, on the several grounds contained in the motion for 
















a new trial. 

And it appears, that we think that the Court was right in 
granting the new trial; and also, that we think, that the Court 
might have put its judgment on another ground, besides the 
two on which it did put that judgment, viz: the ground, that 
it ruled out Bemis’s interrogatories; but that it was right in 
not putting its judgment on any of the remaining three 











grounds, 
Judgment, granting new trial, affirmed. 





No. 19.—Wriceur Brapy, plaintiff in error, vs. Furtow, Price 
& Furtow, ef ail, defendants in error. 









If a person has a legal title to a fund, for his indemnity, it ought not, whilst that 
title subsists, to be ordered out of his hands into the hands of a receiver; es” 
pecially if the fund is in no danger. 











Motion to pay over funds to Receiver, in Sumter. Decis- 
ion by Judge AtLen, March Term, 1857. 
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William M. Brady, late of Sumter county, departed this 
life intestate, on the 5th January, 1857, leaving a considera- 
ble estate, both real and personal, and against whom there 
existed debts to a large amount, and of different priorities, 
On the 8th January, three days after his death, his brother, 
Wright Brady, applied for and procured letters of temporary ad- 
ministration on his estate, and at the same time made appli- 
cation for general administration. The creditors of William 
M. Brady, filed their caveat, and objected to said adminisira- 
tion being granted to Wright Brady, but insisted that the 
same should be granted to’some one of them. 

The Ordinary of Sumter county, upon hearing this appli- 
cation and caveat, decided against Brady, who appealed. 
Pending this appeal, and before trial, and there being no pro- 
bability of a trial, at the March Term 1857, of said Superior 
Court, Brady jtitioned the Judge of said Court, sitting as 
Chancellor, for leave to sell the perishable property belong- 
ing to the estate of the deceased, consisting of wagons, a bug- 
gy, bors, &c., and to hire out some of the negroes. By con- 
seut of parties, in lieu of the order to grant leave to Brady, 
to sell the property and hire out the negroes, Wade J. Bar- 
low was appointed Receiver, and authorized to sell said per- 
ishable property. 

Afterwards, and at the same Term of the Court, the credi- 
tors moved for an order, that Wright Brady should pay over to 
said Receiver “all the money he has in hand of said William 
M. Brady, or has had since his death, and that said Receiver 
invest said money at interest, well secured, to be due the first 
of January, 1858; said amount to be so turned over, being 
according to his own showing, twenty-nine hundred and fifty- 
seven dollars, and sixteen cents.” 

To this order, Brady objected, and for cause, on oath, 
showed, that he was the confidential endorser and security 
of his brother William M. Brady, on various debts, and to 
secure him from all loss on account of said indorsements and 
security, he and his brother, before his death, agreed that 











MACON, JUNE TERM, 1857. 615 





; Brady vs. Furlow, &c. et al. 





respondent should receive from George 0. Dawson, who was 
largely indebted to intestate, the sum of $4,750 72, and to 
apply and appropriate the same to the payment and satisfac- 
tion of the debts and demands for which he was liable, as 
endorser, acceptor, security or otherwise, for his brother. 
That agreeably to this arrangement he had paid out the sum 
of $1,799 57, leaving in his hands $2,957 16, and that he is 
liable on various claims and obligations still outstanding and 
not paid; and claimed that under said agreement he had the 
right to retain said funds, and that he could not be compelled 
to pay over the same to the Receiver. 

The presiding Judge, holding the showing insufficient, 
granted the order, and Brady by his counsel excepted. 


McCoy & Hawgins; Strusss & Hit, for plaintiff in error. 
ScARBOROUGH, represented by Vason, for defendants in error. 


By the Court.—Benniné, J. delivering the opinion. 


By virtue of the agreement between Wright Brady and his 
brother, Wright Brady acquired the /egal title to the fund in 
question, for the purpose of protecting himself against cer- 
tain liabilities which he was under, for his brother. 

At the time when the motion was made to compel him to 
turn over the fund to the Receiver, a part of these liabilities 
still subsisted and the total amount of this part, was indefi- 
nite; nor was there any attempt made by the movants to 
ascertain its precise, or even its proximate amount. 

The movants did not offer to relieve him from this part. 

Such being the facts, the /egal title to the fund, still re- 
mained in him. And if the legal title to the fund was in 
him, he ought not to have been compelled to yield the pos- 
session of the fund to a Receiver. Under suck. circumstan- 
ces, the rightful executor, if there had been one, could not 
have recovered the fund from him; and higher rights could 
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not have been imparted to a Receiver, than those which such 
an executor would have had. 

If it had appeared, that the fund was sufficient to protect 
Wright Brady and leave a surplus, it might have been a ques- 
tion, whether it would not be proper, that that surplus should 
be ordered into the hands of the Receiver; but this does not 
appear. 

We think, therefore, that the Court below erred in ordering 
the fund into the hands of the Receiver; especially, as there 
is no evidence, that the fund was in danger. 


Judgment reversed. 


No. 20.—Tuomas Ans ey, plaintiff in error, vs. Bensamin 
Harris, defendant in error. 


A bail-bond payable to the Sheriff, is, in effect, payable to the plaintiff; and, 
therefore, such bond is good, notwithstanding the Act of 1841, which requires 
bail-bonds to be taken, payable to the plaintiff. 


Scire Facias on Bail-bond, from Sumter. Decision by Judge 
ALLEN, at March Term, 1857. 


Benjamin Harris sued out scire facias against John A. 
Fletcher, and Thomas Ansley, to show cause why judgment 
should not be entered against them on a bail bond, executed 
by Fletcher as principal and Ansley as security. 

The Sheriff returned non est as to Fletcher. Ansley ap- 
peared, and showed for cause why judgment should not be 
rendered against him, that said bond was made payable to 
the Sheriff, and not to Harris, the plaintiff, and that it had 
not been assigned. 
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The Court held the showing insufficient, and gave judg- 
ment against Ansley. To which decision, Ansley by his 
counsel excepted. 


McCoy & Hawxrns, for plaintiff in error. 


Cook & Monrrrort, for defendant in error. 


By the Court.—Bennine, J. delivering the opinion. 


Is a bail-bond made payable to the Sheriff, a good bail- 
bond ? 

The Act of 1841, to define the mode of taking bail, de- 
clares that “all bonds taken in cases of bail in this State, shall 
be taken, payable to the plaintiff in the cause.” Cobb’s Dig. 
482. 

Is a bail-bond taken payable to the Sheriff, taken payable 
to the plaintiff in the cause? 

It is, according to Lane vs. Ford, and others, 8. Ga. 323. 

That was the case of a sci. fa. by the plaintiff against the 
bail, on a bail-bond, made payable to the Sheriff, and not as- 
signed by him to the plaintiff. And the decision was, that 
the sci. fa. was good. 

Now, the sci. fa. could not have been good, unless the right 
to sue it out was in the plaintifl; but the right to sue out the 
sci. fa., could not have been in the plaintiff, unless the right 
to the bond was in the plaintiff; but the bond was payable 
to the Sheriff, and had not been assigned by him ; therefore, 
the right to the bond, could not have been in the plaintiff, 
unless the bond being payable to the Sheriff, was the same 
thing as if it had been payable to the plaintiff; unless, in 
other words, the Sheriff, in taking the bond, was but the mere 
agent of the plaintiff. 

The decision, therefore, in effect was, that the Sheriff in 
taking the bond, was the agent of the plaintiff; and that the 
bond, though, in fact, it was payable to the Sheriff, yet, in 
law was payable to the plaintiff. 
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This decision was placed upon our statute, and we do not 
see why it should be disturbed; especially, as, even by the 
old law, the whole deneficial interest in the bail-bond, was in 
the plaintiff 

See too U. S.vs. Morgan, 3. W. Ct. Rep. 10., U. S. vs. Smith , 
and others, 3. Hall 4m. Law Jour, 458. 

We think, therefore, that the judgment of the Court below 
ought to be affirmed. 


Judgment affirmed. 


No. 21.—WE cu, SHERMAN & Co., plaintiffs in error, vs. Samu- 
EL ALLIGoop, defendant,and AxcHiBALD RicHarpson, gar- 
nishee, defendants in error. 


{1.] An attachment in a Justice’s Court may be levied on any debt due to the 
debtor, even on one exceeding thirty dollurs in amount. 

{2.] Issues in Justice’s Courts, made up on the return of the garnishee, are to 
be tried by a jury. 


Garuishment in Justice’s Court, in Baker Superior Court. 
Decision by Judge ALLEN, at May Term, 1857. 


Welch, Sherman & Co., brought suit in a Justice’s Court, 
against Samuel Alligood, and summons of. garnishment un- 
der our statute was served upon Archibald Richardson. At 
the appearance term, the garnishee filed his answer, denying 
that he was indebted to said Alligood any thing. Plaintifis 
traversed his answer, and evidence was offered which show- 
ed that there was a matter in controversy between Alligood 
and Richardson involving the amount of two hundred dol- 
lars; and the Justice, after hearing the testimony, gave judg- 
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ment for the plaintiffs, and did so without the intervention of 
a jury. 

Richardson, the garnishee, excepted to the judgment and 
applied for a certiorari, to have said judgment reversed by the 
Superior Court. 

Upon the hearing, the Court sustained the certiorari, hold- 
ing that a Justice of the Peace had no jurisdiction where the 
amount in controversy exceeded thirty dollars, and ordered 
the proceedings in the Justice’s Court to be dismissed; to 
which decision, plaintiffs excepted. 


Smiru, for plaintiffs in error. 
Spicer, for defendants in error. 
By the Court.—Bennine, J. delivering the opinion. 


[1.] May attachments in Justice’s Courts be levied on debts 
exceeding thirty dollars, or only, on debts, not exceeding 
thirty dollars? 

They may be levied on debts of any size. 

They may be levied on whatever is the “estate” of the 
debtor, so says the Act of 1811, to amend the “Judiciary 
Acts,” “so far as relates to Justice’s Courts.” The act uses 
the word “estate;” and uses it in such a connection, as to 
make it manifest, that the word was intended to include debts ; 
and debts whatever their size, are debts. Cobb’s Dig. 660. 

The same word, “estate,” and in connection with words 
almost the same, is used in the attachment Act of 1799, rela- 
ting to the Superior and Inferior Courts. Jd. 70. And, in 
that act, the word, beyond question, includes debts of any 
size. 

Attachments in Justice’s Courts may be levied on property, 
though the value of it, exceed thirty dollars; as, on a horse 
worth, say, two hundred dollars, Is there any reason why 
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a debt for two hundred dollars should not in like manner be 
subject to attachments in thuse Courts ? 

And then final process from a Justice’s Court may be levied 
on property, real or personal, though that property exceed 
thirty dollars in value. Why then should it not be so too, as 
to original process ? 

It is true, that the same Act of 1811, says, that the Justi- 
ces of the Peace, “shall have authority and jurisdiction, to 
hear and determine all suits on any liquidated demand or 
account, for any sums not exceeding thirty dollars;” but it 
is equally true, that the act says this, in reference to original 
suits, not in reference to collateral or ancillary suits like gar- 
nishments, 

Besides, even in garnishments, where the debt exceeds 
thirty dollars, the judgment given, is never given for more 
than thirty dollars. 

We think, then, that an attachment iu a Jusiice’s Court, 
may be levied on a debt, even if the debt happen to amount 
to more than thirty dollars, 

[2.] Is the issue made up on the return of the garnishee, 
to be tried by ajury? Itis, The words of the statute, used 
in reference to such issue, are, “and the same shall be tried at 
the next term, by « jury of five persons.” Cobb's Dig. 660. 

The result is, that the judgment of the Court below allow- 
ing the certiorari, and dismissing the garnishment, ought to 
be reversed ; and also, that the judgment of the magistrate 
rendered on the issue, ought to be set aside, and the issue 
submitted to a jury. 


Judgment reversed 
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No. 22,—James Hitt, plaintiff in error, vs Bens. HupsPeru, 
defendant in error. 


in an appeal from the Court of Ordinary, the appellant deposited with the Ordi- 
nary sufficient money to pay any future costs that might accrue in the case. 


Held, That if this appeal was not sufficient as it stood, it was amendable. 


Appeal from Ordinary, in Baker Superior Court. Decision 
by Judge AtteEN, May Term, 1857. 


This was an appeal from the Ordinary of Baker county, 
Upon the case being called for trial, counsel for respondent 
moved to dismiss the appeal, on the ground that the appel- 
lant had not given bond and security as required by law. 

It appeared that instead of giving bond and security, the 
appellant had paid all the cost that had accrued, and deposited 
with the Ordinary a sum of money sufficient to pay all future 
cost. 

The Court granted the motion and dismissed the appeal; 
aud appellant excepted. 


Before the judgment, dismissing the appeal, was entered on 
the minutes of the Court, counsel for the appellant moved 
to file in Court a bond with good security, for the cost; 
the Court refused the motion, and counsel excepted. 


Srrozier; and SLaveurer, for plaintiff in error. 


No counsel appeared for defendant in error. 


By the Court.—Brnnine, J. delivering the opinion. 


It is very doubtful whether the appeal was not sufficient as 
it stood. 

All that the statute requires of the appellant is, to give “se- 
curity.” Cobb’s Dig. 283. The word used is security, not 
surety, and the word, strictly taken, means not a person—a 
person who becomes bound for another, but a thing, such a 
VOL, XXII 43. 
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thing, as a bond, a promissory note, a mortgage, a pawn, a 
deposite of money. 

Sufficient money was deposited in this case to secure the 
appellee. If, therefore, the word “security,” in the statute, is 
to be taken strictly, this appeal was good. 

It must be admitted, however, that the word is used, in ma- 
ny of our statutes, in the sense of the word surety. The 
word is, perhaps, at this day, broad enough to include the 
word surety. If it is, then an appeal would be in strict com- 
pliance with the statute, whether what was taken by the 
Clerk or Ordinary as surety was a sufficient thing or a suffi- 
cient person. 

But even if the word is to be treated as having the same 
meaning as the word “surety,” still we think that the ap- 
peal was amendable. Burkhatter vs. Bullock, 18. Ga. Rep. 
372; Hooks vs. Stamper, Id. 472. A part of the ninth sec- 
tion of the Judiciary Act of 1799, is as follows: “And no 
petition, answer, return, process, or other proceeding in any 
civil cause, shall be abated, arrested, quashed or reversed, for 
any defect in matter of form, or for any clerical mistake, or 
omission, not affecting the real merits of the cause; but the 
Court, on motion, shall cause the same to be amended with- 
out any additional cost, at the first Term, and shall proceed 
to give judgment according to the right of the cause and 
matter of law, as it shall appear to the said Court, without 
regard to such imperfections in matter of form, clerical mis- 
take, or omission.” (Cobb’s Dig. 1136. 

An appeal is a “ proceeding,” and is not the Clerk’s omis- 
sion to take a surety a “clerical omission,’ and one “not 
affecting the real merits of the cause ?” 


Judgment reversed. 
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No. 23.—Netson Tir, plaintiff in error, vs. Tuomas H. 
Harpen, defendant in error. 






A. H. wrote to T. HI. Tf., that he A. H. as agent for a “band,” wished to pur- 
chase certain musical instruments, and to purchase them as cheaply as possi- 
ble ; and that he requested him, T. H. H., to find out the price of such instru- 
ments, and communicate it to him A. H., adding, that T. H. H. might state to 
persons having such instruments for sale, that he, A. I., had the money in 
hand, with which to pay for the musical instruments he desired. This wri- 
ting was in the form of a letter, and was countersigned by one N. T. 










T. H. H. bought the instruments himself, and forwarded them to A. H. The 
latter misapplied the money entrusted to him, to be applied to paying for the 
instruments, and failed to reimburse T. H. H. In fact, A. H. was insolvent. 

Held, That N. T. was not liable to T. H. H. for the price of the instruments. 












Assumpsit, from Dougherty. Tried before Judge Powrrs, 


at December Term, 1857. 







This was an action by Thomas H. Harden, of Savannah’ 
against Nelson Tift, brought to recover the sum of $130, the 
price of a lot of musical instruments sold to one Archibald 
A. Hunt. 

Plaintiff alleged in his declaration, that said articles had 
been furnished by him to Hunt, upon the assurance and re- 
presentation of defendant, that he, Hunt, was trust worthy 
and entitled to credit, when at the time Hunt was utterly 
worthless and insolvent, and known so to be by Tift. That 
Hunt had failed to pay for the goods, and plaintiff was de- 
ceived and damaged by the false representations of defend- 
ant. Attached to the declaration was a bill of particulars of 
the articles sold. 

Plaintiff read in evidence the following letters from Hunt, 
to the introduction of which defendant’s counsel objected, 
but which objection the Court overruled, to-wit: 


















Axsany, Ga., May 22d, 1851. 





Thomas H. Harden: 
Dear Sir: At the instigation of Col. Tift, of our county, 
I address you, a few lines, the purport of which is—the 
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young men of this place are desirous of forming a band; the 
purchase of the instruments has been left to me, with instruc- 
tions to obtain them where they can be bought cheapest. 
Enclosed you will please find a list of the instruments, the 
cost of which you will ascertain and inform me forthwith. 
You can state in your inquiries of those men who have such 
articles, that the money is in hand. 
I am sir, yours most respectfully, 
A, A. HUNT. 
Netson Tit. 


Ausany, Ga., June 4th, 1851. 
Thomas H, Harden: 

Dear Sir: Enclosed you will please find same bill sent you 
once before, which consider as an order, and forward the in- 
struments. 

I will remit you by next mail a draft, drawn in your favor, 
which you will please pay over to the firm forwarding the 
instruments. I would have accompanied this letter with the 
draft, but W. W. Cheever, (of the firm of Sims & Cheever,) 
the only man from whom I could purchase a draft, is absent. 
Please state to the gentlemen forwarding the instruments, that 
they should be sent to the care of Central Railroad agent, 
Macon, and to Thornburg & Howard, of this place; also, 
state that the mouth-pieces are desired as sinall as can be 
procured. 

By attention to the above, you will greatly oblige, yours, 
most respectfully, 

A, A, HUNT. 

P. S.—The draft will call as per bill for $122. 


It appeared from the testimony of several witnesses, who 
were examined, that the musical instruments thus ordered, 
were purchased by plaintiff from Zogbaun & Co., of Savau- 
nah; that he paid for them and sent them as directed, to Al- 
-bany, where they were received, and used by the young men 
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who composed the band, at the head of which was Hunt. 
That the sum of about $130 was made up by the young 
men to buy the instruments, and the money put into Hunt’s 
hands as the agent of the band. 

The jury found for the plaintiff the sum of $176 04, and 
cost of suit. 


Defendant moved for a new trial on the following grounds, 
to-wit : 

Ist. Because the Court erred in admitting in evidence the 
letters from Hunt to plaintiff. 

2d. Because the Court refused to charge the jury as re- 
quested by defendant’s counsel, “that if they believed from 
the evidence that Tift had given authority to plaintiff to 
credit Hunt, then plaintiff, before he can recover, must show 
that he gave defendant notice that he had given credit to 
Hunt, that he afterwards called on Hunt for payment, which 
was refused, and that he gave defendant notice thereof in a 
reasonable time:” but instead thereof, the Court charged the 
jury that under the law, defendant was not entitled to notice 
of eitiier of these facts; that if he gave authority to plaintiff 
to credit Hunt, and upon such authority credit was given to 
him, and plaintiff thereby sustained loss, that defendant was 
liable. 

3d. Because the verdict was contrary to law, the charge of 
the Court and the weight of evidence. 

The presiding Judge refused the motion for new trial, and 
defendant excepted. 


Vason & Davis, for plaintiff in error. 


Lyon; and Crarke, for defendant in error. 


By the Court.—Benxnine, J. delivering the opinion. 


\ 
All that Tift did, was to countersign the first of the two 


letters written by Hunt to Harden. 
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The question therefore, is, whether this act of Tift’s made 
him liable to Harden, for the price of the musical instru- 
ments purchased by Harden for Hunt. 

What then did this act of Tift’s amount to? 

It amounted to an assurance by Tift to Harden, that the 
statements contained in the letter were ¢rue. It did not 
amount to an assurance by Tift to Harden, that Hunt was a 
person fit to be credited for the price of the musical instru- 
ments, and to a request by Tift to Harden, that Harden would 
credit Hunt for that price. Therefore it did not amount to 
a guaranty on the part of Tift—a guaranty of that price. 
Indeed it was not treated in the declaration asa guaranty. 
Indeed the act did not amount even to so muchas an assur- 
ance, that Hunt was a person fit to be credited for the price 
of the musical instruments. Nor was there the least need 
that it should have amounted to such an assurance: Hunt 
had the money, with which to pay for the instruments. Hunt 
did not ask for credit: he asked for information: he asked 
Harden to find out the lowest price at which the musical 
instruments could be purchased, and to communicate that 
price when found out, to him. 

And, perhaps it is equally true, that the act cannot, fairly 
construed, be made to amount to an assurance, that Hunt 
was a person that could be depended on to make a faithful 
application of the money that had been put into his hands 
to be used in the purchase of musical instruments? Is 
there any thing in the letter from which Harden would have 
had the right to infer, that either Hunt or Tift expected, or 
supposed, that the musical instruments would be sent to 
Hunt, before Hunt sent the money, with which to pay for 
them, to Harden, or to the house having them for sale? It 
can hardly be said that there is, and if there is not, then 
there is nothing in the letter from which Harden might infer 
an assurance on the part of Tift, that Hunt was a person 
who might be depended on to make a faithful application of 
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the money put into his hands, to be applied in payment for 
musical instruments. 

But even if the act may, fairly construed, be made to 
amount to such an assurance as this, yet the act can be of no 
avail to Harden as the case stands: the declaration does not 
contain any allegation, that Tift Anew that Hunt was nof a 
man who could be so depended on. 

The result is, that this act of Tift’s no more amounts to 
a deceit, than it does to a guaranty. Slade vs. Little, 20. Ga. 
371; Bennet vs. Terrill, Id.83; Stanley’s Ex’ors vs. Jackson, 
19, Ga. 

But unless the act was such. that it amounted to a deceit, 
or to a guaranty, it could not give a right of action to Har- 
den against Tift. And unless it could do this, evidence of it 
could not be admissible in support of an action by Harden 


against Tift. 

This being so, the Court below erred in admitting the letter ; 
or at least, the verdict was contrary to law and evidence. 
Therefore, either way, the Court below erred in not granting 






















a new trial. 
There ought to be a new trial. 













No. 24.—Joun Doz, ex dem. of Jesse Linsry, and others, 
vlaintiff in error, vs. Ricuarp Rog, cas, ejector, and AL- 
EXANDER Ramsey, tenant in possession, defendant in error, 






{1.] In ejectment, if the lessor of the plaintiff has made a warranty of the land 
to the tenant, or to those under whom the tenant claims, the tenant may use 
the warranty, not to estop such lessor, but, to “rebut and barre him” of the 






action. 
[2.] The counsel on the plaintiff's side opens his case to the jury, but does not 
read any law; the counsel for the defendant replies, and during his reply, is 








handed a decision, as law for the plaintiff, by the counsel for the plaintiff, and 





he comments on the decision. 
Held, That the counsel for plaintiff, in the conclusion, has also the right to com- 





ment on the decision. 
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Ejectment, from Sumter. Tried before Judge ALLEN, at 
March Term, 1857. 


This was ejectment brought by John Doe, on the several 
demises of Jesse Linsey, Josiah H. Carter, Adam Pitner, John 
R. Cochran and William O. Beall, against: Richard Roe, casu- 
al ejector, and Alexander Ramsey, tenant in possession, for 
the recovery of lot of Land No. 161, in the 27th district of 
originally Lee now Sumter county, and for mesne profits. 

Plaintiff offered and read in evidence an original grant 
from the State to Jesse Linsey, dated 12th December, 1832, 
proved the /ocus and Ramsey’s possession at the commence- 
ment of the action, and until the fall of 1855. 

Plaintiff further offered to prove, under the count for mes- 
ne profits, that there was a steam saw mill on the premises, 
and the value of the trees cut down, sawed up and sold. To 
the introduction of this testimony, defendant’s counsel ob- 
jected. The Court sustained the objection, and plaintiff’s 
counsel excepted. 

Here plaintiff closed. 


Defendant, under a notice, drew from plaintiffs a deed 
made by Jesse Linsey, to Josiah H. Carter, for the premises 
in dispute, dated 28th December, 1832. Also, a deed from 
Carter to Adam Pitner, for the same premises, dated 17th 
January, 1840. These deeds were read as evidence; were 
in the usual form, and contained the usual covenants of war- 
ranty. 

Defendant next read in evidence an original deed from 
Pitner to Benjamin B, Smith, dated 17th July, 1833, for the 
the premises in dispute, and recorded 12th May, 1835, which 
contains the following covenant of warranty, viz: 

“To have and to hold said tract of land and bargained 
premises unto him the said Benjamin B. Smith, his heirs 
and assigns, in fee simple; and IJ, the said Adam Pitner, will 
warrant and forever defend the right and title of said land 
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unto the said Benj. B. Smith, his heirs and assigns against 
the claim or claims of all persons whomsoever.” 

Defendant then read in evidence, a deed from Smith to 
Robert J. and Henry K. McCoy, dated 2d July, 1850. 

Here defendant rested. 








Plaintiff in reply, tendered in evidence and read a copy of 
a power of attorney from Jesse Linsey to William Hallam, 
dated 5th October, 1827, as follows, viz: 

Know all men by these presents, That I, Jesse Linsey of 
the county of Habersham, State of Georgia, for divers good 
causes and considerations, me hereunto moving, do, by these 
presents, nominate and appoint William Hallam of said 
county and State, my true and lawful attorney for me, and in 
my name, to bargain and sell, release, convey and confirm or 
dispose of in any lawful manner, all that lot or parcel- of 
land known and distinguished by No. 161, in the 27th dis- 
trict of Lee county, which said land I drew in the late Land 
Lottery: And I do hereby ratify and confirm all and every 
thing that my said attorney may do, touching the premises, as 
fully and effectually as if I myself was personally present at 
the signing and delivery of the same. In witness whereof, 
I have hereunto set my hand and seal, this fifth day of Octo- 
ber, in the year eighteen hundred and twenty-seven. 

his 
JESSE ~« LINSEY, Z. § 
mark, 
In presence of 
SamuEL Hugues, 
Benv’n Cieveranp, J. 7. C. 
Endorsed, “I assign this power over to Adam Pitner, in 
presence of 
WILLIAM HALLAM. 
Attest—Joun Horner. 
This 21st November, 1827.” 


Recorded 12th May, 1835. 
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Defendant waived all objection to said power of attorney, 
except its irrelevancy, which objection the Court sustained, 
and ruled it out. 
To which ruling, plaintiff excepted. 


The testimony being closed, counsel went to the jury. 


Plaintiff’s counsel was called on to state the points upon 
which he relied for a recovery, which he did, but did not read 
or refer to any authority. Before defendant’s counsel con- 
cluded, however, plaintiff’s counsel handed to him 15th Ga. 
Reports, and pointed out the case of Bivin vs. Lessees of Vin- 
zant, stating that he should rely on that case. Defendant’s 
counsel took the book; read from the case and insisted that 
that case was distinguishable from the one before the Court. 

Plaintiff's counsel in the opening of his argument, propos- 
ed to read the case of Bivins vs. Lessee of Vinzant, for the 
better understanding of the decision of the Supreme Court. 
Defendant’s counsel objected, on the ground that he had not 
read it when stating his points. The Court sustained the 
objection, and refused to allow plaintiffs counsel to read said 
decision, remarking that the case had been read before, and 
the Court was familiar with the points decided: To which 
ruling and decision, pluintiff excepted. 

Plaintiff’s counsel then proceeded in his argument to the 
jury, and remarked that it was unfair for defendant’s counsel 
to read and comment on said decision of the Supreme Court, 
and then to object and prevent him from doing so. 

Counsel for defendant objected to this remark, and moved 
the Court to stop counsel in such comments; which objection 
the Court sustained, and arrested plaintiff’s counsel in this 
part of his address; observing that such remarks were per- 
sonal and improper. 

To which remark and ruling, counsel for plaintiff excepted. 

The Court charged the jury, that if they believed from the 
evidence that plaintiff was entitled to recover, the recovery 
must be on the demise of Pitner; and if they should believe 
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that Pitner sold the land in dispute before he acquired title 
to it, and afterwards acquired title, he, Pitner, could not recov- 
er, as such after acquired title enured to the benefit of his 
prior vendee. 

To which charge, plaintiff excepted. 

Plaintiff’s counsel requested the Court to charge the jury, 
that if a person without title sells land where he is not in 
possession, and there is an outstanding paramount title in 
another, the sale is void under the statute, 32. Henry 8th: 
which charge the Court refused to give, on the ground that 
the case before the Court did not make this principle of law 
applicable. 

To which refusal, plaintiff excepted. 

The jury found for the defendant. Whereupon, counsel 
for plaintiff tenders his bill of exceptions, and therein assigns 
as error all the rulings, decisions, charges and refusals to 
charge, above excepted to, 
























James J. Scarsoroven; and Joun R. Cocuray, for plain- 
tiff in error. 






McCoy & Hawxrns, for defendant in error. 


By the Court.—Bennine, J. delivering the opinion. 









This was an action in the name of Doe, on the several de- 
mises of Linsey, Carter, Pitner, Cochran and Beall. 

On the trial, the plaintiff showed title in Linsey, (by grant,) 
and there left the title. 

- The tenant then showed a deed from Linsey to Carter; a 
deed from Carter to Pitner; a deed from Pitner to Smith; 
and a deed from Smith to the two McCoys. And then the 
tenant closed his evidence. There was no further or other 
evidence as to the title. 

The deed from Pitner to Smith was made before the deed 
from Carter to Pitner was made; and consequently, defore 
Pitner had any title. 
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This being the evidence, any recovery that could have hap- 
pened in the case, would have had to be a recovery on the 
demise of Pitner; that is, would have had to be, in effect, a 
recovery by Pitner. 

In the deed made by Pitner to Smith, there was a warran- 
ty of the land to Smith, “his heirs, and assigns.” The ten- 
ant, (it may be inferred) claimed under persons who were 
the “assigns” of Smith, viz: the two McCoys. 

The recovery then, if there had been one, would have had 
to be, not only a recovery dy Pitner, but a recovery by Pit- 
ner, against persons to whom he had made a warranty of the 
land. 

Such a recovery followed by eviction, (and we may as- 
sume, that a recovery in ejectment will be followed by evic- 
tion,) would have been evidence, to show Pitner guilty of a 
breach of his warranty. 

By a breach of his warranty, Pitner would have become 
liable to those.very same persons against whom his recovery 
was, for the sum of money, with interest on it, which he had 
. obtained, in payment for the land, from their assignor, Smith. 

This sum, with the interest on it, would have been equiva- 
lent, we are bound to presume, (at least, we are so bound, in 
the absence of proof to the contrary,) to the value of the 
land, and the value of all the rents that could have entered 
into the recovery; for this sum, with such interest, would 
have been the measure of the damages for the breach of the 
warranty ; and the measure of the damages for the breach 
of a warranty, nothing can be, except something of a value 
equal to that of the warranted land and the value of the 
rents lost by the warrantee. 

By a recovery then, Pitner would have become liable to 
the two McCoys, the “assigns” of Smith, for a sum precisely 
equal in value to the value of what, by the recovery, he would 
have obtained from them. 

These things being so, the question is, did the McCoys 
have the right to retain the land as against Pitner? In other 
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words, the question is, did this warranty of Pitner’s consti- 
tute a defence for the McCoys’ against his suit ? 

And, taking the case as it stood, (it standing without any 
evidence to show the relation which the value of the land 
and of the rents on the one hand, bore to the purchase money, 
and the interest thereon, on the other,) the answer to the 
question, we think, must be, yes. Such, it seems to us, is 
the answer which section 446 of Littleton, together with the 
comment upon it by Coke, requires to be given. 


That section is in these words: 


“so these words which are commonly put in such releases, 
scilicit (que quo-vismodo in futurum habere potero,) are as 
void in law; for no right passeth by a release, but the right 
which the releasor had at the time of the release made. For 
if there be father and sonne, and the father be disseized, 
and the sonne (living his father) releaseth by his deed to the 
dissesor allthe right which he hath or may have in the same 
tenements without clause of warrantie, &c. ; and after the fath- 
er dieth, &c.; the sonne may lawfully enter upon the posses- 
ston of the disseisor, for that he had no right to the land in 
his father’s life, (pur ceo que il n’avoit droit en la terre en la 


vie son pier) bué the right descended to him after the release 
made by the death of his father, §c.” 


And the comment is in these words: “For if there bea 
warranty annexed to the release, then the sonne shall be 
barred. For albeit, the release cannot barre the right for the 
cause aforesaid, yet the warranty may rebut and barre him 
and his heirs of a future right, which was not in him at that 
time: and the reason (which in all cases is to be sought out) 
wherefore a warrantee being a covenant reall, should barre a 
future right, is for avoiding of circuitie of action (which is 
not favored in law); as he that made the warranty should 
recover the land against the ter-tenant, and he by force of 
the warrantie to have as much in value against the same per- 
son.” 
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Lord Coke’s s expression is, that the warranty may rebut 
and barre him,” &c., not that the warranty may estop him, 
And this is just what we would be understood as saying in 
this case. Indeed, to say that the thing, warranty, is an es- 
toppel upon the warrantor, is to destroy the thing, as a warran- 
ty, for every estoppel is mutual; if therefore, the warranty 
estops the warrantor, it equally estops the warrantee; and if 
it estops the warrantee, the effect must be, to prevent him 
from alleging any breach of the warranty; and this is to 
destroy the warranty. 

[1.] We think then, that Pitner’s warranty was a good de- 
fence to the McCoys against the action—the action being, 
as the proof stood, his action. 

This opinion is not adverse to anything in Bivins vs. The 
Lessee of Vinzant, (15. Ga. R. 521.) The present case is 
not like that case. 

That was a case in which Vinzant made two deeds, one, 
with warranty, before the grant had issued to him, the other 
after the grant had issuedto him, The suit was by a person 
claiming under the younger deed, against a person claiming 
under the older deed. It was by a person, therefore, who 
was not a party to the warranty; and consequently by a 
person who, by recovering, would not subject himself to any 
action on the warranty. If the suit had been by Vinzant, 
the warrantor himself, the case would have been like this, 
and Vinzant, by recovering, would have broken his warran- 
ty. In this case, so far as appears, Pitner made but one deed; 
a deed with warranty, but made it before he himself had ac- 
quired title; and after he had acquired title, he himself, in 
the face of his warranty sued his warrantee for the land. 

What is said of Bivins and Vinzant, may be equally said 
of Way vs -drnold, 18, Ga, 181. 

If, in the present case, the plaintiff had shown a deed from 
Pitner to Cochran, the case would have been more like thosz 
two cases, but he did not do that. He did not offer to show 
title in any of his lessors below Pitner, or, indeed below Lin- 
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sey, the title having been carried down into Pitner by the 
opposite party. 

Assuming, then, the correctness of our opinion, that Pit- 
ner’s warranty was a good defence to the McCoys, against 
the action in the form in which the proof stood, the question 
is, whether, of the charge of the Court, so much was right, 
as consists in these words: “And if they should be- 
lieve, that Pitner sold the land in dispute before he acquired 
title to it, and afterwards acquired title, he, Pitner, could 
not recover on such after acquired title, but that such title 
efiured to the benefit of his prior vendee.” 

These words, we take it, were intended to amount to this ; 
that if Pitner made the deed to Smith, Pitner could not re- 
cover, for the reason, that his after acquired title enwred to 
the benefit of Smith: if so, we think the proposition they 
lay down is true, but for a different reason, viz: for the rea- 
son, that Pitner’s deed to Smith contained a@ warranty. 

Whilst then we may say that we approve the Court’s pro- 
position, that Pitner’s “ after acquired title enured to the bene- 
fit of his prior vendee,”’ we are not prepared to say, that we 
approve the reason on which the Court founds the proposi- 
tion. 

This being the view which we take of the charge, it is un- 
necessary to express any opinion on the rejection of the evi- 
dence offered in the Court for mesne profits. Ihave no doubt 
myself that the evidence was admissible. See Cunningham 
vs. Morris, 19. Ga. R. 583. 

Was the rejection of the power of attorney made by Lin- 
sey to Hallam, proper? 

There were entries on the power of attorney to Hallam to 
show it one that had been assigned by Hallam to Pitner; 
and one the recording of which was on the same day on 
which was recorded the deed from Pitner to Smith. 

These are facts suggestive of the existence of the further 
fact, viz: That Pitner, in making that deed, intended to act, 
not as principal, but as an agent—as the agent of Linsey; 
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and: that Smith, in n accepting the deed intended to accept it it as 
a deed made by Pitner, not as a principal, but as an agent, 
as this very agent of Linsey. These facts are such as are 
suggestive of this further fact. But still, they are not suffi- 
cient by themselves to prove that fact, in the face of this oth- 
er fact, that the deed itself is in the mere name of Pitner, 
and takes no notice of the power of attorney; especially, as, 
in law, the power of attorney, was not assignable. 

Therefore, we do not think that the rejection of the power 
of attorney, even if wrong, is a matter to require us to geant 
a new trial. 

But we do not say that we think that the rejection of the 
_power of attorney was wrong. As to that, we express no 
opinion. 

The counsel for the defendant in error commented, before 
the jury, upon the case handed to him by the counsel for the 
plaintiff in error. After doing that, it certainly did not lie 
in his mouth to say, that the counsel for the plaintiff in error 
should not also comment, before the jury, upon the case. 

[2.] We think therefore, that the Court should have allow- 
ed the counsel for the plaintiff in error so to comment. 

But still, we do not think this an error that entitles the 
plaintiff to a new trial, because we think that it was not in 
the power of comment, on that case, to show that the plaintiff 
was entitled to a verdict. 

As to the only remaining point: the Court’s stopping the 
plaintiff’s counsel from proceeding in his charges of unfair- 
ness made against the defendant’s counsel, we cannot say, 
that we see anything wrong; such charges could have noth- 
ing to do with the issue; and therefore any effect at all which 
they might have had, would, of necessity, have been an im- 








proper effect. . 
Upon the whole, we have to affirm the result of the decis- 


ions of the Court below. 


Judgment affirmed. 
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No. 25.—Eppy W. Bonn, and James Paritxo, plaintiffs in 
error, vs. Jacop Warson, defendant in error. 


{1.] The law requires the utmost fidelity in an administrator. He cannot sell 
lands privately as his own, and perfect that title by selling it as administrator 
of his intestate, the land belonging to his intestate’s estate. Such sale may be 
set aside at the instance of any of the cestui que trusts. 

{2.] If he make an agent, and that agent become the purchaser of the land for 
himself or another, the sale may be set aside. 

[3.] A Court of law has no jurisdiction to set aside and order to be cancelled a 
deed improperly obtained; and when that is necessary to the attainment of 
justice, the party has no adequate remedy in a Court of law. 

{4.] Injunction will be retained unless the answer of defendant swear off the 
Equity. 


In Equity, in Baker Superior Court. Motion to dissolve 
injunction, decided by Judge Aten, at chambers, April 
1857. 


The bill alleges that complainant, Jacob Watson, is in pos- 


session of lot of land No, 143, in the 9th district of originally 
Early, now Baker county, which he purchased from one 
Leonard S. Acre, and that Eppy W. Bond and James Patil- 
lo, the defendants, have brought ejectment against him for 
said lot of land, which is now pending in Baker Superior 
Court. 

That Patillo seeking to get possession of said land and 
evict complainant therefrom, bought the same from Eppy W. 
Bond, and in order to perfect title, Bond applied for and ob- 
tained letters of administration on the estate of Elizabeth 
Bond, who died testate about the year 1824, and whose estate 
has long since been settled; that letters of administration 
were granted by the Ordinary of Elbert county, although 
said Elizabeth at the time of her death, resided in the coun- 
ty of Franklin, and the Court of Ordinary of Elbert county, 
had no jurisdiction. That after said letters were issued to 
Eppy W. Bond, he had said land sold, and Patillo, under 
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their agreement, became the purchaser at a price greatly be- 
low its real value, and titles were made to him by said Bond 
as administrator. 

The bill further alleges that in order to protect himself, 
complainant has purchased the interest of three of the heirs 
of Elizabeth Bond, in said land, but the legal title of Eliza- 
beth Bond having vested in the purchaser from her adminis- 
trator, he is unable to defend himself at law against the ac- 
tion of ejectment. That said administration was taken out 
and said sale made, not to benefit the heirs at law, but solely 
to carry out the fraudulent purposes of Bond and Patillo to 
evict complainant from the land, and to benefit them- 
selves, 

The bill prays for an injunction of the action at law, until 
there can be a hearing of the case in Equity, &c. 

The Chancellor granted the injunction. 

The defendants put in their separate answers, and deny all 
fraud or fraudulent purposes or combination. But allege 
that the lot of land in question was drawn by Elizabeth Bond, 
of the county of Elbert, who gave it to her son Nathan 
Bond, and for this reason said lot was not mentioned or dis- 
posed of in her will) That Gaines Thompson, one of her 
executors, well knowing that said land had been thus given, 
executed a deed for the same to Eppy W. Bond, the son of 
said Nathan, dated the 15th June, 1848, That Eppy W. 
conveyed the same to Patillo by deed, dated 3d December, 
1850; but having doubts as to the legal validity of said con- 
veyances, letters of administration were taken out by said 
Eppy W. on the estate of Elizabeth Bond, and the land sold 
at public sale, fairly, to the highest bidder, and Patillo be- 
came the purchaser. 

Upon the. filing of their answers, defendants moved, at 
chambers, to dissolve the injunction, on the grounds, that 
there was no Equity in the bill, and that if any, it was fully 


sworn off by the answers. 
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The Chancellor refused to dissolve the injunction, and de- 


fendants by their counsel excepted. i 


Lyon & Crarxg, for plaintiffs in error. 


Warren & Warren, for defendant in error. 


By the Court.—McDona tp, J. delivering the opinion. 


The case presented in the record is a‘motion to dissolve 
the injunction granted by the Chancellor in this cause, on 
two grounds, to-wit: 

Ist. Because there is no Equity in the bill. ° 

2d. Because all the Equity in said bill has been sworn off 
by the answers. This is the transcript of the record. The 
bill of exceptions, as certified to by the presiding Judge in 
the Court below, states it to be a motion to dissolve the in- 
junction on the coming in of the answers. No ground is set 
forth in the bill of exceptions on which the motion was made. 
The presumption would be, that it was made on the ground 
alone, that the answers denied the Equity charged in the 
bill. The errors assigned go beyond the grounds presented, 
either in the transcript of the record, or the bill of excep- 
tions, and complain that the Court erred in refusing the mo- 
tion, on three distinct grounds: Because, 

Ist. There was no Equity in the bill. 

2d. The complainants had a complete remedy at common 
law. 

3d. The respondents’ answers swear off all the Equity in 
complainant’s bill. 

We will allow the plaintiff in error the full benefit of his 
exceptions, and as fully as if we considered them authorized 
by his motion to dissolve the injunction. 

[1.] In determining the questions here presented, I shall refer 
to such parts of the bill and answers only, as are necessary to 
an understanding of the judgment of this Court. The first 
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exception must depend upon the bill alone, without reference 
to what appears in the answers. If there be any Equity in 
the bill, the first ground of error assigned must be overruled. 
The record shows that the plaintiff in error purchased the 
land of Eppy W. Bond and brought ejectment against com- 
plainant’s tenant. Eppy W. Bond administered on the es- 
tate of Elizabeth Bond, the drawer of the land, and joined in 
the action of ejectment to recover the land, not for the pur- 
pose of making distribution amongst the heirs at law of his 
intestate, but for the purpose of perfecting the title he had al- 
ready made to James Patillo. Subsequently, and after eject- 
ment brought, he obtained an order from the Court of ordin- 
ary of Elbert County to sell the land; the land was sold and 
purchased by Henry Morgan, who was agent of both Bond, 
the administrator and vendor, and James Patillo, the purcha- 
ser; specie was demanded at said sale, no previous notice 
having been given, that it would be required, and, in conse- 
quence, it sold at a reduced price. The complainant furth- 
er alleges that he has purchased the interest in said land of 
three of the heirs at law of Elizabeth Bond, that the land is 
worth three or four times more than it sold for, but that the ad- 
ministrator intends to settle with him as standing in the stead 
of these distributees at the price at which it was sold. The 
law requires the utmost fidelity of persons holding the fidu- 
ciary character that Eppy W. Bond does, as set forth in this 
record. Hecan make no profit from his trust, he cannot be- 
come a purchaser at his own sale and retain the advantage 
of his purchase except at the will of his cestui que trust. 
He can make no private sale and thus evade the rule which 
forbids him the right to purchase at his own sale. Such a 
sale may be set aside at the option of any of the cestui gue 
trusts, who have not, by /aches or otherwise, acquiesed in it. 

[2.] Again, if he make an agent to sell, and that agent be- 
come the purchaser for himself or another, that sale may be 
repudiated by the parties in interest. The demand of specie 
at an administrator’s sale—although a constitutional right, to 
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be sustained under proper circumstances, and when notice is 
given beforehand—when it is done, and without prior notice, a 
thing so unusual—is a proper circumstance to be considered, 
with others which assail the dona fides of the transaction: 
We think there is Equity in this bill which calls for the an- 
swers of the defendants. 

As to the point that the complainant has an adequate re- 
medy at law, we might remark, that it isa matter of doubt, 
whether its discussion should be allowed on a motion to dis- 
solve an injunction, when the bill had not been demurred to 
on that ground. But regarding it now, in the same manner 
that we should have considered a demurrer to the bill for the 
same cause, we must look to the case as presented in the bill, 
without reference to the action of ejectment enjoined. 

[3.] Has the complainant, then, an adequate common law 
remedy according to that case? The administrator sold the 
land as his own and conveyed title. He subsequently ad- 
ministered and as administrator has again sold the land for 
a grossly inadequate price, and that sale was made, not to 
carry out his trust for the benefit of the next of kin of his 
intestate, but for the purpose of perfecting a title made by 
himself, he having set up aclaim adverse to that of the heirs 
at law of his intestate, and it is alleged that he intends to 
settle with the heirs at the low and inadequate price at which 
it was sold. The purchaser of the land from Bond as his, 
Bond’s, own property, became the purchaser at his sale as ad- 
ministrator, under the circumstances already stated. If the 
allegations of this bill be true, a Court of law can afford no 
adequate remedy to the complainant, who has a right to have 
the sale complained of rescinded, and to have the land re- 
sold under circumstances that will open the sale to a fair and 
equal competition, provided his allegations be supported by 
his proofs. 

[4.] The answers do not deny the Equity charged in the 
bill. The administrator, in whose name the sale of the land 
was made, knows nothing about the sale. He was informed 
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that the sale could be effected without his presence, and he 
was not present. He gives the name of no agent who repre- 
sented him, 

James Patillo, the other defendant and purchaser of the 
land, answers, that he was not present at the sale, but that 
Henry Morgan bid off the land forhim, But this defendant 
discloses a fact which fixes a stronger suspicion upon the 
fairness of the sale than the charges in the bill. He answers 
that as he was not present at the sale of the land, he does 
not know that specie was demanded in payment for the land, 
but supposes it was. He says that he knows nothing of 
Bond, the administrator, having given instructions to demand 
specie, and he does not believe he ever did. No one except 
- the administrator had a right todemand specie. If any one 
else gave the notice, without his authority, it must have been 
done from some other motive than a desire to promote the 
interest of the heirs at law of the intestate. One of the de- 
_fendants answers, that he is informed and believes that the 

said lot of land brought its full value, perhaps more. The 
other answers, that he is “advised” and believes that the 
land brought its full value at the time of the sale; neither of 
them speaks from his knowledge. Without considering fur- 
ther, we are of opinion that the answers are not sufficient to 
displace the complainant’s Equity. 

We will remark, however, that while we decide that there 
is Equity in the complainant’s bill, that he has not an ade- 
quate common law remedy, and that the answers of defend- 
ants do not swear off the Equity of the bill, we, by no means, 
decide that the complainant is entitled to a perpetual in- 
junction of defendant’s action of ejectment, the only relief 
for which complainant prays. It is true that he may be en- 
titled to that, if the Court and jury should decree, what 
itis competent for them to decree, that the administra- 
tor’s sale already made, be set aside, and the deed made in 
pursuance thereof, be delivered up to be cancelled, and that 
the land be re-sold by said administrator, after due and legal 
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advertisement, and that the complainant deliver possession 
thereof to the purchaser at said sale, and account to the said 
administrator for the rents, issues and profits, to be ascer- 
tained by the jury in their final decree, provided the proofs 
submitted to them, authorize such adecree. The case made 
by the bill and answers calls for a full examination into these 


things. 


Judgment affirmed. 








INDEX TO VOLUME: XXII. 


ADMINISTRATORS, EXECUTORS, &c. 


1. On the death of an administrator, liable and charge- 
able to the estate of his intestate’s estate, his execu- 
tor is chargeable and liable in the same manner that he 
would have been, if he had not died. Arline, Ex’or. 
vs. Miller, - - - - - - 


2, The executor of a deceased administrator who has 
wasted his intestate’s estate, may be proceeded against 
in the same manner that his testator might have been, 
if he had not died. Jbid. 


3. The executor of an administrator, cannot be charged 
as the representative of the intestate’s estate of which 
testator was administrator, but he can be charged for the 
devastavit of his testator in the same manner that tes- 
tator might have been charged, if he had been liv- 
ing. bid. 


4. Letters of administration granted by the Ordinary to 
the Clerk of the Superior Court, under the 2d section of 
the Act of January 20th, 1852, do not cease with the 
expiration of his term of office as Clerk. Beall vs. 
Hail, - - - - - - 431 


5. The pleadings need not aver the grounds upon which 
an administrator is entitled to the letters, even if the 
letters express them. Jbid. 


6. Evidence that a party conveyed property to defraud 
his creditors, inadmissible in an action by his admin- 
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istrator to recover the property conveyed; but where 
there is an absence of proof of creditors, the adminis- 
trator may offer proof that the intestate was induced to 
convey by exciting his fears of future embarrassments, 
and was thus made the victim of the fraudulent contri- 
vance of the person to whom the conveyance was 
made. Ibid. 


7. Sureties, against whom an administrator on the es- 
tate of a deceased distributee, and the guardian of 
another distributee, have instituted suits, are entitled to 
discovery of the amount that each of the distributees 
has received in any manner from the estate. Fletcher 
adn’r vs. Faust et al. - - - - 


8. By the laws of Georgia an administrator may sell 
land by agent. Doe ex dem. Cheever vs. Hora. - 


9. The law requires the utmost fidelity in an adminis- 
trator. He cannot sell lands privately as his own, and 
perfect that title by selling it as administrator of his in- 
testate, the land belonging to his intestate’s estate. 
Such sale may be set aside at the instance of any of 
the cestui que trusts. Bond and Patillo vs. Watson. 


10. If he make a sale, and that agent become the pur- 
chaser of the land for himself or another, the sale 
may be set aside. Jbid. 


See Charge of the Court 7. Grants 1. Settlement by 
note. Trover 2. 


ADVANCEMENTS. 


1, Whether advancements by a father to a child made 
before or after the making of a will, shall adeem a 
legacy is always a question of intention and if there 
be an express declaration to that effect, the advance- 








INDEX. 







ment must be counted. Weems et al. vs. Andrews 
et al., - - « » a - 43 






2. The purchase of land by a parent in the name of a 
child, is presumptively an advancement; but that pre- 
sumption is subject to be rebutted by evidence. Brown 

et al.vs. Burke, - - - - - 574 








AGENT. 






i, Whether an agent be drunk or sober, in the opinion 
of witnesses, still if he execute properly the business 
entrusted to him, and his principal does not complain, 
the other party with whom he deals, cannot do so. 

Cameron et al. vs. Ward, - - - - 168 








ALIMONY. 










It is no sufficient reply to an application for temporary 
alimony by the wife, pending a libel for divorce, that 
the husband has made provision for her maintenance, 
and will do so in future. Pinckard vs. Pinckard, - $1 








APPEAL—IN FORMA PAUPERIS. 


1. No bond need be given in an appeal entered in for- 
ma pauperis, under the Act of 1842. Cobb’s Dig. 501. 
Wick vs. Willoughby, - - - - 74 








ARREST OF JUDGMENT. 


1. Judgment can be arrested for matter only apparent 
on the face of the record, which would render the judg- 
ment erroneous. Hammond, escheator, vs. Candler, 281 







See Criminal Law 1. 






ATTACHMENT. 






2, To an attachment founded on the ground that the de- 
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fendant is “actually removing out of the limits” of the 
county, it is a good defence that the defendant resides 


in another county. Thompsonvs. Wright,  - - 6 


BAIL-BOND. 


A bail-bond payable to the Sheriff, is, in effect, payable 
to the plaintiff; and, therefore, such bond is good, not- 
withstanding the Act of 1841, which requires bail-bonds 
to be taken, payable to the plaintiff. Ansley vs Harris, 


BANK NOTES. 


See, Criminal Law, 30. 


BILLS OF EXCEPTION. 


1, It is the privilege of the party, who complains of the 
judgment in the Court below, to make out and tender 
to the Judge who presides, his bill of exceptions; and 


if it be consistent with what transpired in the cause, 
and contains all the evidence material to a clear under- 
standing of the errors complained of, it is the duty of 
the Judge to certify and sign the same. Mitchell vs. 
The State, - : - ° ‘“ ‘ 


2. If the bill of exceptions is not true and sufficiently 
full, so as to present the points fairly, the Judge may 
refuse the same, or suggest the defects so that the party 
may amend, or the Judge may rectify it himself. bid. 


3. The party mayjaccept the bill as altered by the Judge, 
or reject it,as he may see fit. Having accepted and 
presented it to this Court, he is bound by it, and the 
case must be decided accordingly. bid. 


See Practice Supreme Court, 1, 3. 


211 
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BOND FOR TITLES. 









1. Before the obligor in a bond for titles, can levy on 
and sell the land under a judgment for the purchase 
money, he must make and file, and have recorded in 
the Clerk’s office of the Superior Court, a good and suf- 
ficient conveyance, to the defendant of the land. Park 
vs. Bailey, - - - - - - 116 












CA. SA. 






1. When the principal is called at the Term to which 
his ca. sa. bond is made returnable, and answering to 
his name, presents himself before the Court, the securi- 
ty is entitled to his discharge. It might be very well 
in all cases, for an exonereter to be entered upon the 
minutes of the Court. Swinney vs. Watson §& Ragland, 570 









See Ezecution 2. 






CERTIORARI. 


1. By the 54th section of the Judiciary Act of 1799, it 
is required, that where either party in any cause, in the 
Inferior Court, shall except to any proceedings affecting 
the merits, the party complaining shall present such 
exceptions in writing, signed by himself or his attorney; 
and if the same shall be overruled by the Court, he 
may apply for a certiorari, &c. 

Held, That while it is true that the Act contemplates 

the exceptions to be overruled by ¢he Court, in Term 

time, and not by the individual members, some month 
or more after the adjournment; still if the certiorari be 
granted and a return made thereto by the proper officer, it 
is evidence upon which the Judge of the Superior Court 
may act, especially if the petition for certiorari be sworn 
to by the attorney of the party. Field vs. Putman 
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2. A Certiorari will lie from the decision of the Inferior 
Court sitting as a habeas corpus Court. Ibid. 


Certiorari is the proper remedy to correct the errors of the 
Inferior Court in Road cases. Nichols vs. Sutton et al. 


CHARGE OF THE COURT. 


1. A charge of the Court unsustained by evidence is er- 
ror. Hindsman et al. vs. Warthen, - - - 


2. To justify a Court to give a charge to the jury 
requested by counsel, the pleadings and evidence must 
authorize it. Brock vs. The State. - - - 


3. It is no error for the Court to refuse to charge as re- 
quested, if there is nothing in the evidence to authorize 
the request. Woodruff vs. Woodruff. - - 


4. The Court is not bound to give in charge a request 
not warranted by the evidence. Wyley vs. Stanford, 


5. A charge of the Court, that the evidence on a particu- 
lar point was such that it was impossible to come to any 
correct conclusion, is not an expression of the opinion 
of the Court as to what had or had not been proved. 
Ibid. 


6. If a request to charge the jury, though sound as a 
legal principle, is not applicable to the proof in the case, 
it is no error to refuse to charge as requested. Lyon vs. 
The State, - - - - - - 


7. When two sets of letters of administration, on the 
same estate, to two different persons, are in evidence, and 
the case shows that one of them must have been offer- 
ed to the Court only on application for an order to sub- 
stitute a party, and that the other was offered as proof 
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to the jury as the substituted party’s authority to sue, 
and his title, itis no error in the Court to charge the 
jury, that the latter letters were conclusive evidence of 
the administrator’s authority to sue. Beall vs. Hall, 431 


8. It is error for the Court to charge the jury that noth- 
ing had been shown to pass titles to slaves except bills 
of sale, when there was evidence, however slight, on 
which it might be insisted that there was a second pur- 
chase not evidenced by bills of sale. did. 


9, It is not error in the Court to refuse to charge the jury 
that in cases of fraud of both parties, it will leave them 
where it found them. did. 


See Criminal Law, 2, 16, 21. 


CLAIMS. 


1. In a claim case, growing out of the levy of a mort- 
gage fi. fa., the proof was, that the claimant was in pos- 
session at the levy, but that such possession was by 
virtue of a title which he obtained by purchasing the 
property at Sherifi’s sale, when it was sold to satisfy 
general judgments against the defendant in fi. fa. young- 
er than the mortgage. 

Held, That such proof was sufficient to prevent a non- 
suit. Johnston vs. Crawley, - - - - 


2, The claimant is entitled under the Act of 1821,(Cobd 
533) to withdraw his claim on the first trial and before 
there has been a verdict for damages awarded against 
him, at any time before the jury retire from the box. 
Mize vs. Ells, - - - - - 565 


COMMENCEMENT AND TERMINATION OF SUIT. 


1. A declaration was filed; the Clerk failed to annex a 
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process toit. The suit, nevertheless, went on for several 
years—finally, it was dismissed by the Court, on the 
motion of the defendant: The ground of the motion 
being, this want of a process. Pending the suit, the 
limitationperiod ran out. Within six months from 
the dismissal, the suit was renewed. 

Held, That the time of the termination of the first suit, 
was the time when that suit was dismissed, and not the 
time when the Clerk’s right to annex a process to the 
petition expired; and therefore, hedd, that the new suit 
was commenced in season. Wynn vs. Booker et al. 


CONFESSIONS, 


1. On the trial of a person charged with an offence, it is 
error to admit a part of his confession and exclude the 
other part. Long vs. The State, - - - 


2. The confessions of a defendant not on trial, are not 
admissible on the trial of a party jointly indicted with 
him. Lyon vs. The State. 


CONSIDERATION OF CONTRACT. 


1. A. agrees with B., that in consideration of the labor 
and service of certain slaves held and owned by B., he 
will maintain, or cause, B, to be suitably supported, for 
and during the term of her natural life, and A. executes 
and delivers to B. his obligation to that effect. Hedd, 
that the transfer of A’s interest in the slaves to C., isa 
sufficient consideration for the note given by C. to A. for 
the purchase of said interest. Booty, vs. Brazier, ad- 


mr nx. - - 


CONSTITUTIONAL LAW, 


1. The State is not inhibited by any provision in the 
Federal Constitution, from passing an act controlling the 
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management of an incorporated Academy, which is 
endowed entirely by the State. It may change the 
mode of electing Trustees and supersede those in office. 


Dart et al. vs. Houston et al. - - - 506 


See, Decatur, Town of— 


CONTINUANCE. 


See Practice Superior Court, 23. 


CONTRACTS, 


k. A, stipulated with B., that B. should build him a 
house for $2,650, payable in five instalments; $500 
when the house should be framed and raised; $500 
when the house should be enclosed and roofed; $500 
when the floors should be laid and the partitions set; 
$500 when the ceiling should be put up, and all the 
carpenter’s work done; $650 when the painting should 
be done, and the keys delivered. 

Held, That by this stipulation, what B. was to do, was 
but a single job of work to consist in the building of a 
whole house, for $2,650, not five separate jobs, to con- 
sist in the building of the parts of a house distributed 
into five certain parts, with a separate price to each part. 
Freeman vs. Greenville Masonic Lodge, - - 


2, A gin was sold to defendant by a firm of which the 
plaintiff was a member; a note under seal was given 
for it. The firm contracted “to furnish the defendant 
with a forty saw gin, which they warranted to be as 
good as any gin made, if not, they would furnish one 
that would.” The gin was furnished, but it broke, and 
was delivered over to a person employed by plaintiff to 
repair it if necessary; it was repaired. It broke a se- 
cond time and was delivered to the same employee of 
plaintiff to be repaired, and was never returned. 


VOL, XXII. 45. 
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Held, That as the gin was delivered to plaintiff’s agent 
to repair, it was the same as a delivery to plaintiff, and 
notice was not necessary. Henderson vs. Almond, 


3. If a contract is to be construed otherwise than liter- 
ally expressed, there must be something apparent in 
the evidence to justify the Court in so interpreting it 
Johnson & Sloan vs. Clarke, - - - - 


4. Party making a special contract must comply with it. 
He cannot voluntarily abandon it against the consent of 
the opposite party, and recover on a common count, 
ordinarily. did. 


5. A. H. wrote to T. H. H., that he, A. H. as agent fora 
“band,” wished to purchase certain musical instru- 
ments, and to purchase them as cheaply as possible; 
and that he requested him, T. H. H., to find out the 
price of such instruments, and communicate it to him, 
A. H., adding, that T. H. H. might state to persons hav- 
ing such instruments for sale, that he, A. H., had the 
money in hand, with which to pay for the musical in- 
struments he desired. This writing was in the form of 
a letter; and was countersigned by one N. T. 

T. H. H. bought the instruments himself, and forwarded 
them to A. H. The latter misapplied the money en- 
trusted to him to be applied to paying for the instru- 
ments, and failed to reimburse T, H. H. In fact, A, H. 
was insolvent. Held, That N. T. was not liable to T. 
H. H. for the price of the instruments. T7/t vs. Harden, 623 


CORPORATIONS—LIABILITY OF STOCKHOLDERS. 


a. On the 4th of December, 1841, the Legislature gran- 
ted a charter to the Dahlonega Tanning and Leather 
Manufacturing Company, making the stockholders lia- 
ble, as partners, for the debts of the corporation, and 
providing a summary remedy for the enforcement of the 
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same. On the 10th day of the same month, they pass- 
ed a general law, to facilitate the collection of debts 
against incoporations and the stockholders thereof. 
Held, That the latter Act did not supersede or repeal the 
former; but was intended to apply to a different class 
of incorporations. Force, Brothers § Co. vs. Dahlone- 
ga Tanning and Leather Co. - - - 


2. For a stockholder in a banking or other corporation 
in this State, who is personally liable, to discharge him- 
self from liability for the notes or other contracts of such 
bank or other corporation upon a transfer of his stock, 
it is necessary under the Act of 1838, (Codd 112,) that 
he should give notice once a month for six months, of 
such transfer, and iminediately after the same is made, 
in two newspapers in or nearest the place where such 
bank or other corporations shall keep their principal 
office; and even then, he is not exempt from the claim 
of acreditor who has given him written notice thereof 
within six months after the transfer is made. bid. 


3. Where a stockholder of a corporation is made indi- 
vidually liable upon an execution issuing against the 
corporation, he is entitled to the remedy by illegality, 
the same as any other defendant in fi. fa. bid. 


4. If Trustees of an incorporated Academy are elected 
under the authority of an Act which does not declare 
the number to be elected, and the Legislature subse- 
quently recognizes the trustees thus elected as the legal 
board, it is a ratification of the election. Dart et al. vs. 
Houston, - - - - - 


S. If a corporate body consist of ten, and a suit is brought 
by five of the members of the corporation, setting out 
their names, it is not the suit of the corporation, the 
charter not authorizing a less number than a majority. 
to sue. Jbid. 
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COSTS. 


1. Next of kin, not generally liable for cost, on calling 
executor to prove the will in solemn form, as wheu the 
proceeding is not vexatious, Varner vs. Goldsby, - 


CRIMINAL LAW, 


1. No irregularity in a criminal case, not affecting the 
real merits of the offence charged in the indictment, 
shall be good on a motion in arrest of judgment; all 
other defects must be taken advantage of by plea, or in 
some other way, and at the proper time, pending the 
proceeding. Teal vs. The State. . - 


2. On the trial of a defendant for murder, it is the duty 
of the Court to give to the jury the definition of each 
grade of homicide, as regulated by the Penal Code, and 
also of justifiable homicide—provided the testimony will 
authorize it. If it be apparent, however, that the de- 
fendant is guilty of murder or voluntary manslaughter, 
or is not guilty, it is not error in the Court so to charge. 
Lhid. 


3. To justify homicide, the fears of the slayer should be 
those of a reasonable man—one reasonably courageous, 
reasonably self-possessed, and not those of a coward. 
lbid. 


4, To support the plea of self-detence in a capital case, 
the accused must show that he took the life of the de- 
ceased to save his own. He must demonstrate that 
there was a necessity for the killing. /d¢d. 


5. To enforce the payment of a fine, the Court may im- 
prison the defendant, and it is not error to express in 
the sentence a limit beyond which the imprisonment 
shall not extend, if the fine is not paid. Brock vs. The | 
State. - - - - - - 
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6. An indictment for playing and betting at cards onght 
to state enough to show whether the person with whom 
the playing and betting was done, was a white person 
ora negro. Davis vs. The State. - - 


7. It is not error in the Court to inquire of the prisoner 
or his counsel, if he will waive the arraignment, bill of 
indictment, and list of witnesses. Mitchell vs. The 
State. ef ca - - - - 


8. When the Solicitor General is prevented by sickness 
or other cause, from prosecuting, the Court may ap- 
point some suitable person in his place. did. 


9. It is no ground for a new trial, if one of the empan- 
neled jurors assist the State in selecting a jury—the 
Court not noticing the fact, and the juror having dis- 
qualified himself from serving, upon his preliminary 
examination, Ibid. 


10. If the Court has cause to apprehend that the juror 
misapprehends the meaning of the statutory questions 
propounded for the purpose of testing his indifference, 
the Court may restate them to the juror. did. 


11. The Court may take down the testimony itself, or 
appoint another to do it. When the Judge officiates, 
he should make no comments upon the testimony as 
taken down; and he should incorporate the whole of 
it. Lbid. 


12. It would be better neither for the Court or counsel, 
to refer to the power of the appellate tribunal, except to 
cite its authority as made known through its decis- 
ions. bid. 


13. In recognizing the right of the jury to judge of the 
Law, as well as the facts, the Court should not do it 
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grudgingly, so as to restrict the jury in the full and free 
exercise of their right. did. 


14, While it is true at common law, and in certain ca- 

ses, under the penal code, that one person may kill 
another for the prevention of a forcible and atrocious. 
crime, still to make such homicide justifiable, there 
must be an absolute necessity for it; and it must be 
done in good faith to the public and not in the gratifi- 
cation of revenge, or the execution of a preconcerted 
plan or conspiracy, to take the life of the person kill- 
ed. Ibid. 


15. As to reasonable doubts, the rule is simply this— 
that juries must not give their verdict against the pris- 
oner, without plain and manifest proof of his guilt; 
which implies that where there is doubt, the conse- 
quence should be acquittal of the party on trial; and 
it is not error, for the Court to read from the books of 
Reports of this Court its exposition of this doctrine, by 
way of charge in explanation to the jury. bid. 


16. In charging a jury in a criminal case, it is not pro- 
per for the Court to excite their feelings by passionate 
appeals to their imagination ; but it may remind them, 
that they are intrusted with the administration of pub- 
lic justice on the one hand, and with the life, the lib- 
erty, and the honor of the prisoner on the other; and 
that they should faithfully inquire whether he is guilty of 
the charge alleged against him in the indictment. did. 


17. It is no ground to grant a new trial, that the names 
of the jury were not each separately called, when the 
verdict was received, provided they were all in the box 
at the time it was rendered and heaid it read; espe- 
cially when the jury were recalled in a few moments 
afier their discharge, and every one on oath declared 
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that he heard the verdict read finding the defendant 
guilty of murder, and that he agreed to it. bid. 









18. A recognizance of bail in a criminal case may be 
good, although it does not contain a recital that the 
principal was arrested, that he was examined, that he 
was “convicted” on that examination, and that an or- 
der for bail was made. dams vs. The State. - - 417 


















19. James Adams assau!ted Robert Frank, and cut him 
with a knife; Adams then entered into a recognizance 
containing a condition to appear at the next (pro,er) 
Court, “to answer such matters as” should “be then and 
there charged against him by Robert Frank, concern- 
ing an assault and battery committed by him, the said 
James Adams, on the said Robert Frank, and not 
thence depart without leave of the Court.” Afterwards, 
Frank died of the cutting. An indictment for murder 
was found against Adams. He failed to appear. 

Held, That the condition of the recognizance was bro- 
ken. bid. 




















20. In a recognizance of bail in a criminal case, the 
omission of a statement, that the offence was commit- 
ted in the State does not, per se, render the recognizance 
void. bid. 









21. The charge of the Court is to be taken in reference 
to the subject to which it relates. bid. 









22. If at the time a Justice of the Peace admits an as- 
sailant to bail, the assailed party is still alive, and the 
Justice, believing the offence not to amount to more 

than an assault and battery, admits the offender to bail, 

the recognizance is not void, although the assail d par- 
ty may afterwards die of the wounds inflicted by the 
assailant. bid. 
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23. The jury being the judges of the law end the facts, 
are not bound to go by the charge which the Court 
makes, as to what is the law, unless the charge truly 
states what the law is; and whether the charge does 
that or not, the jury have the right to decide. McPher- 
son vs. The State. - - - - 


24. A threat made by a man when under excitement, is 
not of as much weight as one made by him when not 
under excitement; but the difference in the weight of 
the two threats, is a question for the jury, not fur the 
Court. bid. 


25. If a threat is egually susceptible of two constructions, 
the one in favor of the hypothesis of innocence, is the 
one that ought to be adopted. bid. 


26. If a man, though intending to commit an unlawful 
act, abandons his intent to do so, and afterwards by ac- 
cident kills a man, the killing is not murder; nor is it 
involuntary manslaughter in the commission of an wn- 
lawful act. Ibid. 


27. Notice to A. cannot, in general, operate against B, 
so as to make B. a criminal, unless the notice has come 
to B’s knowledge. did. 


28. The owner has the right to shoot a person who is a 
burglar, or a person whom, on sufficient grounds, he 
believes to be a burglar; and tie person seizing the 
owner's gun to prevent being shot, does not deprive 
the owner of this right, unless the person surrenders 
himself. bid. 


29. A motion to quash an indictment, is a demurrer to 
the indictment, and must be in writing on the arraign- 
ment and before plea pleaded. Thomasson vs. The 
State. - - . - - - 
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30. Bank notes are the subject of larceny from the per- 
sen. bid. 


31 Money in the hands of a guardian and stolen from 
him, may be laid in the indictment to be property of 
the guardian. He hasa special property in it. bid. 


32. The jury are judges of law and fact, in this State, 
and their verdict will not be disturbed as being contra- 
ry to law and evidence, unless it appear so palpably as 
to raise the presumption that their finding was the ef- 
fect of a mistake or misapprehension of one or the oth- 
er. Ibid. 


33. In an indictment for the murder of a slave it is not 
necessary to aver that the slave was not in a state of 
insurrection at the time, nor that the death did not 
happen by accident in giving the slave moderate correc- 
tion. Such matter must come in as a defence. Jor- 
dan vs. The State. - - - 


34. When a new county is formed from an old one, and 
before its formation a crime was committed on the ter- 
ritory taken from the old county, the indictment is cor- 
rect if it charge that the offence was committed in that 
portion of the old county which was taken to form the 
new one. Jbid. 


35. Motion to quash an indictment and motion for a 
verdict of acquittal because of alleged defects in the in- 
dictment are in the nature of a demurrer, which must 
be filed by way of demurrer on arraignment and _ be- 
fore plea pleaded. bid. 


36. Presiding Judge is the trior of the competency of 
jurors, and his judgment in regard to the competency, 
will be seldom, interfered with. bid. 
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37. It is not sufficient to disqualify a person as a juror 
to prove that he was born without the United States. 
It must be shown that he has not been naturalized, 
which may be done by his own. oath, or by any com- 
petent evidence the party may be able to produce. bid. 


38. It is no ground for a new trial that the panel of the 
jury put on the prisoner does not number forty-eight, if 
he does not object at the time the panel is put on him. 
Tbid. 


39. On the indictment of a manager or overseer for the 
murder of a slave, that the owner furnished him with 
the instrument with which the killing was effected, is 
no evidence. bid. 


40. That the prisoner struck the father of the girk bea- 
ten, to prevent his coming to her aid or relief, when in 
a dying condition, is admissible as evidence of malice 


against the girl. did. 


41. The finding of the accused guilty of manslaughter 
on an indictment for murder, is an acquittal of the 
charge of murder, and if the Court be of opinion that 
the finding was wrong, and ought to have been for 
murder, it cannot grant a new trial. did. 


42. The Act of 1799, to carry into effect the 12th section 
of the 4th article of the Constitution, is not repealed by 
the penal code of 1833. J/bid. P 


42. If on an indictment for murder the jury find the ac- 
cused guilty of manslaughter, it is an acquittal as to 
the charge of murder, and if the Court believe him to 
be guilty of murder, it cannot grant a new trial, bid. 


See Confessions 1. 2. 
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DAMAGES. 









1. A. sells B, a lot of land and gives bond for titles, he 
having a deed from the drawer, the grant never having 
issued. The lot reverted, and B. granted it under the 
Act of 1843, by paying $25. Held, That B. could 
recover of A. on the breach of his bond only $25, with 
interest, and the expenses incurred in obtaining the grant. 

Richardson vs. Keerly, - - - - 62 

















2. Loss of profits sustained by the suspension of Iron 
Works in consequence of the failure of a common car- 
rier to deliver coal agreeably to contract, cannot be 
given in evidence as an item of damages, in an action 
against the carrier for a failure to transport and deliver 
under his coutract. Cooper vs. Young, . - 269 









3. In an action of trespass, for felling and carrying away 
trees, the damages to be recovered will be at least equal 
to the value of the treesas they lie felled. Smith vs. 

Fonder, - - - - - - 353 












1, In an action against a public officer for the recovery 
of damages for breach of duty, it is no error for the 
Court to charge the jury in the absence of proof of 
breach of duty, that they could not presume damages 
had been done the plaintiff’ Craig vs. @dair, - - 373 











DEBTOR AND CREDITOR. 


if an insolvent debtor, preferring one creditor to the oth- 

ers, divides the debt which he owes to that creditor, 
into smaller debts, so that they shall be within the ju- 
risdiction of a Court in which a judgment may be 
obtained on them that shall be such as to give that cre- 
ditor an advantage over the others, the debtor does what 

is not unlawful. The Bank of Savannah vs. The 
Planters Bank, et al., - - - - 466 
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DECATUR, TOWN OF, 


1. The body of the Act of 34 March, 1856, to amend 
an Act to incorporate the Town of Decatur, contains 
nothing that is different from what is expressed in the 
title. Hill, relutor, vs. Commissioners of Town of 
Decatur, - - - - - - 


DEEDS. 


i. A deed may be admitted in evidence, even if it be 
not recorded ; but proof of its execution must be made, 
Reinhart vs. Miller, - - - - - 


2. No ratification of a deed necessary, when the person 
who signs it, is directed to do so by the party to be 
bound, at the time it is presented for signature, and it 
is immediately signed, although the party steps out of 
the immediate presence of the person directing it, bid. 


3. ii sealed instruments do not require the attestation 
of two witnesses. bid. 


4, Attested instruments, may, under circumstances, be 
proven otherwise than by the subscribing witnesses. 
Ibid. 


5. An instrument signed by a stranger is good, if he was 
directed by the party to execute it,and he immediately 
does so, although the subscribing witnesses know noth- 
ing of the direction so given. bid. 


6. An instrument was substantially as follows: “Know 
all men by these presents, that I, James B. Carter, for 
and in consideration of the natural love and affection 
which I bear unto my children, (naming them) and for 
their better preferment in life, and the increase of their 
portion, and also in consideration of the sum of ten 


203 





INDEX. 


dollars, to me in hand paid by my children at and be- 
fore the sealing and delivery hereof, the receipt where- 
of I do hereby acknowledge, have given, granted, bar- 
gained, and sold, and by these presents, do give, grant, 
bargain and sell, unto my children, all the property here- 
after named, to be equally divided between them at my 
death, to-wit: (divers negroes,) to have and to hold all 
of the property hereby given and granted unto them, 
their heirs, executors, and administrators, forever, as 
their own property; also, I do hereby appoint my son- 
in-law guardian for myself and children, during my 
natural life: Nevertheless, if any of my children should 
marry or come of age during my life-time, then they 
are to draw their equal shares of my estate as hereto- 


fore mentioned, 
In witness whereof, I have hereunto set my hand and 
seal, this 12th day of September, 1837. 
JAMES B. CARTER, [Z. S.J 


In presence of 
Attest, JAMES S, FULLER, 
Joun R. Sranrorp.” 
Held, Yhat this instrument was nota will Watson vs. 
Watson, - ~ - - - 


7. An instrument was in substance as follows: This 
indenture made this ist April, 1845, between Civility 
Bunn of the one part, and Mathew W. Bunn of the 
other, witnesseth, that said Civility, in consideration of 
her love for her son said Mathew, and of five dollars 
to her in hand paid by him, has given and granted, 
and does by these presents, give and grant, to said 
Mathew, all that tract of land lying, &c. one negro Matil- 
da, one negro Edmund, one negro Rhody, andall of her 
stock, plantation tools, and household and kitchen fur- 
niture; and that she reserves to herself her right to said 
property during her life; and that after her death, said 
Mathew is to have and to hold the said property, to 
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him, his heirs and assigns, forever, in fee simple; and 
that she warrants the property to said Mathew, against 
herself, and against all other persons whatever. 

Held, That this instrument was nota will, but was a 
deed. Bunn, adm’rvs. Bunn etal. . 


8. An instrument was in substance as follows: This in- 
denture, made, &c. between John Taylor, Sr, and Sy- 
thia Meek, his daughter, witnesseth, that the said John, 
for the love which he has for his said daughter, hath 
given, granted, and conveyed, and does by these pres- 
ents, give, grant, and convey to the said daughter, and 
her children, free from all disposition of her present or any 
future husband, the following property, to-wit: Toby, 
Piety, and Mariah, negroes, a fourth part of his stock 
of cattle, one colt, one mare, one filly, one sucking colt ; 
the mare and colt only during his life, after which they 
are to be divided among all of his children; also two 
beds, bedsteads und furniture, during his life, after 
which they are to be divided among all his children ; 
he was to have the use, and control of Piety and Ma- 
riah during his life, and at his death, they were to be- 
long to his daughter as aforesaid; to have and to hold 
said bargained property and its increase to her, and all 
her children, .ogether with all the right and title there- 
of, to her, and their own use, benefit, and behoof, for- 
ever. In testimony whereof, he thereunto set his hand, 


and atflixed his seal. 
his 
JOHN ~ TAYLOR. 
mark, 
Signed, sealed, and delivered in the presence of 
Jno, Tayor, 
Jas. TAYLor, 
Naraantet T. Horton, J. P. 
Held, That the instrument was a deed, and not a will 


Meek vs. Holton. - - ° o 4 


- 472 


49} 
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DURESS. 


The seizure of property by force, and holding it until the 
owner executes promissory notes for its release, without 
the semblance of a consideration, is a species of duress, 
and a Court of Equity will relieve the maker by pre- 
venting their collection. Crawford vs. Cato. - - 


DYING DECLARATIONS. 
See Evidence 9. 
EJECTMENT. 


Service on tenant in possession of land, living out of 
the county in which the land lies, held good under the 
circumstances of the case. Dunn et al. vs. Dyson. - 


See Warranty. 
ENDORSER. 
See Notice to sue. 


ENGLISH STATUTES. 


With the English statutes adopted here, we have adopt- 
ed the construction placed upon them by the Courts of 
England, at the time of their adoption. Brown et al. 
vs. Burke, - - - - - - 


See Qui tam actions. 


EQUITY. 


1. A Court of Equity will not relieve a person from a 
judgment which he might have prevented, but for his 
own negligence. Rozers vs. Kingsbury, - - 


2. In this State Equity causes cannot be tried bythe 
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Court, but must be submitted to a special jury. The 
Court cannot give its opinion upon the facts. Brown 
et al. vs. Burke, - - - - - 


3. Notwithstanding a creditor has obtained an absolute 
judgment against the administrator of his debtor; still, 
if it appear that the administrator and the heirs have 
fraudulently distributed the assets to defeat the collec- 
tion of the claim, the heirs, and not the securities of 
the administrator, are primarily liable in Equity for the 
payment of the money. Griffin et al. vs. The Justices 


Sc. - - - - - - - 


4. A Court of law has no jurisdiction to set aside and 
order to be cancelled a deed improperly obtained, and 
when that is necessary to the attainment of justice, the 
party has no adequate remedy in a Court of law. Bond 
and Patillo vs. Watson, - - - - 


See Duress. 


EQUITY—PLEADING AND PRACTICE. 


1. D. gave his notes with sureties in settlement of an 
account—he afterwards filed a bill to open the settle- 
ment. Held, That he ought to have joined the sureties 
as complainants, unless they were not willing to be so 
joined. Caldwell § Co.vs. Dulin. - “ - 


2, On a settlement between A- & B. the latter gave up 
certain securities which he had on A. and received from 
him jiis notes with securities, for the balance claimed. 
A. protesting that he was entitled to other credits, which 
had not been allowed to him, and that he would set up 
those credits against the notes: Afterwards upon suit 
on the notes, A, filed a bill to enjoin the suit and open 
the settlement, in which he failed to make an offer to 
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return the securities. Held, That such offer was not 
necessary. Ibid. 


3. The statements of a bill must have such a degree of 
certainty, that if admitted to be true, some decree could 
be rendered upon them; or some excuse given for the 
want of certainty, as that the unstated particulurs are 
exclusively within the knowledge ‘of the ‘defendant. 
Ibid. 


4. Bill to enforce a contract in reference to land, not de- 
murrable, because it does not state whether the contract 
wasor was notin writing. Piercy et al. vs. Adams et uz. 


5. An answer to a bill from information, hearsay or be- 
lief, (except perhaps, when the facts answered by a de- 
fendant against his interest, are from information, and 
he states, additionally, that he believes them to be true,) 
are not responsive to a bill soas to make them evidence 
in the case. @rline exo’r vs. Miller. - - - 


6. If the answer to a bill for mere discovery, be read to 
the jury by the defendant against the consent of com- 
plainant, and the case goes against the complainant, a 
new trial ought to begranted. Mitchell adm’r vs. Lacy, 


7. The answer that neither the administrator nor the 
guardian has received anything, and ‘they did not be- 
lieve said distributees had, is not sufficient. Fletcher 


adnv’r et al vs. Faust et al. - = a a 
See Injunction 1, 2, 3. 
EVIDENCE. 


1. Proof that a person is a gambler, is not admissible to 
impeach his testimony. Long vs The State, - - 40 


VOL, XXII. 46. 
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2, The interest to exclude a witness, must appear affir- 
matively to be fixed and certain. Hester vs Coats, 


3. Evidence may be admitted in support of a plea sub- 
stantially good, though defective in form. Holland vs.' 
Chambers et al. - - - ‘ i 


4. In an action of ejectment by heirs at law, proof that 
the plaintiffs are children “of the date J. B.” with the 
admission by the defendant that one of the children 
was the owner, in the absence of counter-vailing proof, 
is sufficient to authorize the jury to find the title in the. 


56 
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plaintiffs. Roberts vs. Foreman etal. - : - 28% 


5. If wpon an examination of the whole evidence, the 
inconsistencies of witnesses, and the suspicious nature 
of title papers, the verdict of the jury is such as the 
whole case warrants, it will not be set aside. bid. 


6. If an instrument offered in evidence is objected to on 
account of interlineations, what the interlineations were, 
should appear in the record; but they are not an objec- 
tion to admitting the instrument in evidence. The ju- 
ry must decide upon them. Reinhart vs. Miller. - 


7. When a party present, and an instrument is present- 
ed for his signature, directs another to sign it, no written 
authority is necessary, and if the instrument is signed 
and the parties immediately recognize it by acting upon 
it, no proof of the presence of the party when the instru- 
ment is signed need be made. bid. 


8. Hearsay evidence inadmissible bid. 


9. Dyingdeclarations of delief,are not admissible as evi- 


402 


dence. McPherson vs. The State - - - 478 


10. The sayings of a person, that are against his inter- 
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est, are good as evidence against him, and those claim- 
ing under him by a title created subsequently to the 
sayings. Meek vs. Holton. - . - - 


11. A witness who has testified in a cause and his evi- 
dence is impeached by testimony in contradiction of 
his statement, may be recalled, and leading questions 
may be asked him affirmatory of what he has already 
testified. Thomason vs. The State. - - - 


12. W. executed to plaintiff in 7. fa., a mortgage upon 
a house and lot in the city of Columbus, dated Ist of 
January, 1854. The mortgage fi. fa. issued 1st of July, 
1856. D. had a deed from the Sheriff of Muscogee 
county, for the premises, which he bought at a sale 
made by the Sheriff, under a general judgment, young- 
er than the mortgage, but obtained before the foreclo- 
sure of the mortgage, the judgment being dated the 1st 
of June, 1855. D. offered to prove that G. held a me- 
chanic’s lien upon said house and lot for $2,000, unpaid 
at the time claimant purchased, and that he had not 
received any notice from the mortgagee (other than 
through the registry of the mortgage under the statute,) 
of the mortgage. 

Held, That the testimony tendered was irrelevant to the 
issue. Daniel vs. Spalding, Thomas §& Vail, - - 

13. A. witness testifying against his interest is compe- 
tent Brown et al. vs. Burke, - - - 


EXECUTION. 


1. Plaintiff in execution may withdraw it from the 
Sheriff or the Court, but if he withdraw it when it is 
entitled to the fund, purchasers bona fide, and securities, 
may have an equity against its enforcement against 
them. Byars vs. Bancroft § Co. - ater Se 
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2. When a fi. fa. has been issued, it must be returned 
before the Clerk can issue a ca. sa. Craig vs. Adair, 


EXEMPTION LAWS. 
’ 
Under the exempting Acts, it is only in cases in which 


the head of the family owns a greater quantity of land 
than that exempted from levy and sale, that any land 
is required to be laid off with notice to the Sheriff, &c. 
In cases in which the quantity is less, the whole is ex- 
empt: and the Sheriff can sell none of it. Pinkerton 
vs. Tumlin et al. - - - - - 


FRAUDULENT CONVEYANCES. 


i, An instrument of conveyance made to defraud credi- 
tors cannot be avoided by the party making it, or his 
personal representative. Beallvs. Hall, - - 

2. Under the construction which we give the statute 
27th Elizabeth in this State, a subsequent sale, without 
notice, by a person who had made a settlement, not on 
valuable consideration, is presumptive evidence of fraud, 
which throws on those claiming under such settlement, 
the burden of proving that it was made bona fide. 5. 
Pet. 280. Brownet al.vs. Burke, - - - 


GARNISHMENTS. 


1, Garnishees answered that they had the estate of T. 
N. in their hands, and that the absent debtor was a leg- 
atee of T. N., but they could not say whether they 
had any effects of the absent debtor or not. Held, 
That this answer did not authorize the Court to give 
judgment against them. Bridges et al. vs. North et al. 


2. Garnishment lies in a suit on a dormant judgment. 
Ibid. , 
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GRANTS. 





1. The drawer of a lot of land died: after his death a 
grant for the lot issued in his name: after the issuing 

of the grant letters of administration were taken out on 

the estate of the drawer, Held, That the legal title to 

the land vested in the administrator, who might main- 
tain ejectment for it. Beaver vs. Morrison, - - 107 














2. A deed made by the drawer before the grant issues is 
not void, but is good to convey all the right which the 
drawer has. Witzel vs. Pierce adm’r, - - 112 







See Damages 1. 







GUARANTY. 






See Contracts 5. 


GUARDIAN AND WARD. 









1. Guardian’s receipt to himself is no evidence to sup- 
port a charge in his own favor against his ward. Hend- 
ry vs. Hurst etur. - - - - - 312 






2. When the charges are specific in regard to the object, 
time and amount, evidence may be admitted to prove 
Ibid. 






them. 






3. Attorneys receipts to guardian, stating to be for profes- 
sional services:rendered the ward, are not of them- 
selves, without further proof, sufficient to establish the 

account against the ward. bid. 







HOMICIDE. 







See Criminal Law, 2, 3,4, 14, 26, 33. 


HUSBAND AND WIFE. 






1. The husband, except through a provision for the wife 
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in consideration of the marriage, cannot protect his 
property, by an anti-nuptial contract, against the rule of 
law which subjects him to the payment of his wife’s 
debts. Christian vs. Hanks, et al. - - . 


2, Where slaves are given by A. in trust for the support 
and maintenance of his daughter and her children, du- 
ring the life time of the daughter, and at her death, the 
negroes and their increase to be equally divided be- 
tween the children of the daughter; and upon the 
death of the trustee, the property is taken possession of 
by the daughter, who permits each of her children as 
they marry or come of age, to take away one, two, or 
three of said slaves. 

Held, 1. That a receipt by the husband of one of the 
girls, for three negroes, specifying, that, they were re- 
ceived as his and his wife’s share of the donor’s estate, 
was not such a reduction to possession of his wife’s 
share of the negroes, as to defeat her equity to a settle- 
ment out of the property thus given. by her grand fath- 
er. Corley vs. Corley et al. - . - - 


2. That as the husband, or his creditors, or the purchas- 
ers of his interest in and to this property, would have 
to go into equity to effect a distribution of the property, 
a Court of Equity would interfere and restrain, by inju- 
nection, the proceedings, until a suitable provision was 
made for the wife andchildren. bid. 


ILLEGALITY. 


Remedy by illegality does not lie for any error lying back 
of the judgment. To reach and rectify a wrong of this 
sort, a motion must be made to set aside the judgment, 
or recourse may be had to equity. Swinney vs. Wat- 
kins §& Ragland, - - - - - 570 


See Corporations 3 





INDEX. 
ILLEGAL CONTRACTS. 


i. A note given for professional services rendered by an 
attorney, on an application for a pardon to the Legis- 
lature, in explaining legal principles to the members, 
and in explaining testimony and arguing its legal effects 
in such language as one gentleman would use to ano- 
ther in discussing the merits of a subject, is not illegal, 
because contrary to public policy. Meadow vs. Bird. 


2. A note, illegal in the hands of the payee, because 
contrary to public policy, is not, therefore, void in the 
hands of a bona fide holder, being transferred before 
due, and for a valuable consideration ; neither is it void 
in the hands of a holder as collateral security for an 
existing debt, provided it be transferred before due, and 
for a valuable consideration, and without notice of the 
taint in the consideration. (McDonaxp, dissenting.) 
Ibid. 


See Limitation of Actions, 4. 
INDICTMENT. 


See Criminal Law, 1, 6, 29, 33, 34, 35. 


INJUNCTION. 


i. An injunction of a suit on a note, was asked for on 
an allegation, that a certain credit had not been enter- 
ed on the note. The credit, if it had been entered, 
would not have satisfied the note; but a portion of the 
note would have still remained due. No tender of this 
portion was stated. 

The allegations as to the necessity of a discovery, were 
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so uncertain as not tv make it clear, that a discovery 
was needed to prove the defence at law. 
Held, That the injunction was properly refused. Powell 
et al. vs. Chamberlain, Miller §& Co. - - 


2. Where a judgment is confessed upon a note, barred 
upon its face by the statute of limitations, (which has 
been properly pleaded) by one who is not the attorney 
of the defendant—the counsel of the party being ab- 
sent from Court,’and the party himself unable to at- 
tend on account of both mental and bodily affliction, 
and there is manifest equity in the defence set up to the 
debt—Chancery will enjoin the proceeding at law un- 
til a hearing can be had; and if the equity in the bill 
be sustained by the proof, order the judgment at [aw to 
be satisfied, or decree a perpetual injunction against the 
scire facias to enforce it. Cheek vs. Taylor et al. - 


3. A denial of the insolvency of a firm on whose insol- 
vency the equity of afcause, in some measure, depends, 
when made on knowledge, information and belief, with 
a positive averment,of its solvency, is not sufficient to 
authorize the dissolution of an injunction granted by 
the Chancellor. Powell exo’r vs. Brown. - 


4, An executor who answers mainly on knowledge, infor- 
mation and belief, and whose representative character, 
generally, shows that he can have no positive know- 
ledge, cannot, displace the equity of a bill so as to enti- 
tle him to a dissolution of the injunction, without proof 
to sustain his belief. bid. 


5. To open a road which has ceased to be a public road, 
and to remove fences, &c., are trespasses, for the pre- 
vention of which, an injunction will not lie, there be- 
ing an adequate remedy at law. Nichols vs. Sutton 
ef al. - - - . - - 
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6. Injunction will be retained unless the answers of de- 
fendant swear off the Equity. Bond et al. vs. Watson. 


INSOLVENT DEBTORS. 


1. Judgment of the Inferior Court, discharging an im- 
prisoned debtor, is void if the Court have not jurisdic- 
tion of the case; and it is no error for the Court to com- 
mit the discharged debtor to jail, if he appear at Court 
not prepared to comply with the terms of his bond. 
McKenzie, Cadow § Co.vs. Hargrove § Co. - 


INTERROGATORIES. 


1. If evidence be taken by commission, the case in which 
it is taken need not be stated in the caption to the an- 
swers, if it be stated in the heading of the interrogato- 
ries, and is set forth in the commission, and all attach- 
ed together, are enveloped and sent by mail. Johnson 
§ Sloan vs. Clarke. - - - - 441 


JAIL FEES. . 


The 2d section of the Act of 1845, provides that “when 
any debtor is surrendered by his security, it shall not 
be lawful for any Court to discharge such debtor from 
custody, because the jail fees are not paid or secured, 
unless the Sheriff or jailer shall give at least ten days 
prior notice in writing to the plaintiff or his attorney, 
who shall be allowed that time within which to pay or 
give security for the jail fees.” 


Held, That notice in such case is indispensable; and in 
the opinion of a majority of the Court, Judge McDon- 
ald dubitante, a judgment of discharge without it, is 
void, and may be treated as such in any Court; and 
the Court are unanimously of the opinion that it does 
not protect the debtor thus discharged from a re-arrest. 
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Is any one but the jailer or Sheriff, entitled to the bene- 
fit of this proceeding? quere. Field vs. Putman. 

2. The pay allowed the jailer for keepinga prisoner, is 463 
cents per day. bid. 


JUDGMENTS. 


1. A. had a mortgage on property of B. The mortgage 
was foreclosed, and the ji. fa. levied on the property. 
C. and others had general judgments against B., young- 
er than the mortgage. The property was sold under 

_ these general judgments, before it was levied on under 
the mortgage fi. fa., and D. became the purchaser. D. 
put in a claim against the levy made under the mort- 
gage fi. fa. and sought on the trial to attack the mort- 
gage. 

Held, That the judgment of foreclosure of the mortgage, 
did not bar him from such attack. Johnston vs. Craw- 
ley. - - - - - - 


2. After an acquiescence of more than twelve years in a 
judgment and its payment, it is too late to move to va- 
cate, where there is no fraud. Gunn vs. Howell gar- 


nishee. - - - - ~ - 


3. A mere verbal order by a plaintiff to a Justice of the 
Peace to dismiss certain judgments in his favor, which 
is not in point of fact done, does not invalidate said judg- 
ments, or the executions issuing thereon. Jordan 
adm’r, et al. vs. Mayo et al. - - - - 


JURISDICTION. 


1. Where relief is sought in Equity, in defence of an 
action at law, the Superior Court of the County has no 
~ jurisdiction of the case, if the defendant, or if more 
defendants than one, one of them, does not reside in 
the county. Smith adm’r vs. Iverson and wife. ~ 





INDEX. 
JUSTICE’S COURTS. 


1. New trial granted in Justice’s Court when the verdict 
is not sustained by the evidence. Sanders vs. White, 
2, An attachment in a Justice’s Court may be levied on 
any debt due to the debtor, even on one exceeding thir- 
ty dollars in amount. Welch, Sherman § Co. vs. /lli- 
good,et al. - - - - - - 


Issues in Justice’s Courts, made up on the return of the 
garnishee, are to be tried by a jury. bid. 


See Judgments 3. 


LEGACY—VESTED. 





1. The fourth item of a will contains the following 
words: “I desire that the balance of my property shall 
remain together until my youngest child comes of age, 


each to be clothed and educated out of my estate, equal 
with my other children, and my estate to pay them one 
thousand dollars as they come of age: and when my 
youngest child comes of age, I wish an equal division 
of the balance of my property,” &c. One of his daugh- 
ters died before she arrived at the age of twenty-one 
years, and the bill is filed by her administrator, claim- 
ing the legacy. The bill was demurred to, on the 
ground, that the legacy did not vest in the intestate. 

Held, That the legacy vested on the death of the testa- 
tor. Everett et al. exo’r vs. Mount, adm’r. - 


LICENSE TO RETAIL. 


1. The 12th section of the Act 3d March, 1856, amend- 

ing the charter of the Town of Decatur, does not con- 

fer on the Commissioners of that Town, the power to 
prohibit absolutely the sale of liquor. Hill, relator, vs. 

The Commissioners of the Town of Decatur, - - 203 





INDEX. 
LIMITATION OF ACTIONS. 


1. When a part of a lot of landis conveyed by the num- 
ber of acres, and not by metes and bounds, and the 
line separating it from the balance of the lot is to be 
run, the statute of limitations does not begin to run un- 
til the division is made, unless there had been undis- 
turbed possession for so great a length of time as to 
create a legal presumption that there had been a divis- 
ion. Doe ex dem. Hindsman vs. Roe, and Worthen, 
casual ejector, - . - - - 


2. A Sheriff's deed and possession under it, unaccom- 
panied with the judgment or execution, is good color 
of title,as a starting point forthe statute of limitations. 
Hester vs. Coats, - - - - - 


3. A Sheriff’s deed, though good as color of title, unac- 
companied with a judgment or execution, still posses- 
sion under it cannot be connected with any previous 
Possession, so as to constitute a good statutory bar. did. 


4. For money paid on an illegal contract, without fraud, 
an action lies immediately to recover it back, and is 
barred in four years. Hunt vs. Burke. - - 


5. When the right of action does not accrue in regard 
to the wife’s right until after coverture, it is not error 
for the Court to charge the jury, that if the complain- 
ant was a minor and married when she was a minor, 
she is protected from the bar of the statute, if she sue 
within three years, &c. Arline Ez’or vs. Miller, - 


/ 


6. Since the Act of 20th February, 1854, (See Acts of 
Assembly 1855-6,) a partial payment, or verbal acknow- 
ledgment of a debt, is not sufficient to protect it from 
the effect of the statute of limitations. Holland vs. 
Chaffin et ul. - - - - - - 
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MALICIOUS PROSECUTION. 


1. In a suit for malicious prosecution, proof that the 
grand jury returned “no bill” on the indictment, is suf- 
ficient proof prima facie, of the termination of the pro- 
secution. Woodruff vs. Woodruff, - - - 


2. And in such action the plaintiff may examine the 
Solicitor General as to whether the prosecution was re- 
newed or not. bid. 


MANUMISSION OF SLAVES BY WILL. 


1. A testator said by his will, in effect, that after the 
payment of his debts, his desire was, that his negroes 
should be hired out until their hire, together with any 
surplus of the fund ordered to be applied to the pay- 
ment of debts, should amount to $1800. That when 
this sum was thus raised, and was in the hands of his 
executor, he willed to his executor certain negro slaves, 
in trust to be conveyed by him to some one of the free 
States and there left; but if the executor was preven- 
ted from executing this provision, then he bequeathed 
the negroes to the executor in trust, to be delivered by 
him to the Colonization Society. And he said further, 
he gave to the executor $200 for his trouble in carrying 
out the above provisions; and that the surplus, if any 
of the $1800, was to be divided among the negroes, 
after their removal. 

Held, that all of these provisions were void. Pinckard 
vs. McCoy et al. . - - - - 


MARRIAGE SETTLEMENTS. 


1. Valid as between the parties, although not recorded. 
Reinhart vs. Miller. - - : é 


2, A marriage being in contemplation between David 
B. M. S., and Mary J. M., it was “covenanted and 
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agreed” by him, on the one part, and her and certain 
persons as her trustees, on the other,—That the right to 
the property then held by her, or that might afterwards 
come to her, should “forever remain in her,” by what- 
soever name she might assume, “and to the issue of her 
body forever ;” that no part of the property should ever 
be subject to any debt of his; that he, with her, should 
enjoy the profits of the property during her life; “she 
reserving to herself the right in all cases, with the con- 
sent of the trustees, to sell, bargain, grant, or convey, 
either by deed, will, or otherwise,” any part of the pro- 
perty ; and that if she should “die intestate, and with- 
out issue,” the property was to be divided into halves, 
one of which was to go to him, the other in equal 
parts to her mother and the children of her sister, Eli- 


zabeth G. M. 
The marriage took place: she had three children; she 


died intestate. 
Held, That these children took the property in preference 
to David B. M. 8S. Sheppard vs. Sheppard et al. - 


MORTGAGES. 


1, Mortgagees may waive the lien of their mortgages, 
and claim the money, with the consent of the mortga- 
gor, without foreclosure. Byars vs. Bancroft, Betts 
and Marshall, - - - - - 


2. Mortgagees cannot claim against the rights of other 
judgment creditors, even with the consent of the de- 
fendant, money arising from the sale of property not 
mortgaged. Jbid. 


3. Land was bound by mortgage and by judgments 
younger than the mortgage. The land was of less va- 
lue than the amount of the mortgage, which was not 
foreclosed: The land was levied on by fi. fa. issued on 
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one of the judgments, and on the day of sale, the mort- 
gagor and mortgagee agreed that it should be sold free 
from the mortgage lien, which should be transfer- 
red to the proceeds of the sale. Notice was given at 
the sale of this agreement. The land was sold and 
brought its full value. Held, That this agreement was 
valid. Baker § Wilcox vs. Wimpee, - - - 69 
















4. To deprive the mortgagee of the lien thus acquired, 
the other creditors must show clearly a superior equity. 
{bid. 







NEW TRIAL. 





1. A new trial will not be granted upon the ground of 
newly discovered evidence, unless it is probable that if 
introduced it might change the verdict. Teal vs. The 

State, - . - - - - - 75 















2. If the verdict be contrary to law and evidence, a new 
trial will be granted. Holland vs. Chambers, - - 193 







3. When the verdict of the jury is contrary to iaw, or 
strongly and decidedly against the evidence, a new trial 
will be granted. Mitchell vs. The State, - - 211 







4. A charge that cannot possibly operate “against” a 
party, cannot be made the ground for a new trial, even 
under the New Trial Act of 1854, Woodruff vs. 

Woodruff, - - - - - - 237 










5. Evidence was rejected that was admissible, but if ad- 
mitted, it ought not to have changed the verdict. No 
motion was made for a new trial. 

Held, That the rejection of the evidence was not a suf- 

ficient cause for a new trial. Fits et al. vs. The Govern- 

or, &¢. -- - - - - - - 307 
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6. When the verdict of the jury is contrary to law, or 
strongly and decidedly against the evidence, a new trial 
will be granted. bid. 


7. If improper evidence is admitted to the jury without 
objection, it is too late after trial, to take advantage of 
it. Arline ex’or vs. Miller, - - - . 


8. New trial refused on the ground taken in the rule, 
that the verdict was against law, evidence and the pre- 
ponderance of evidence, but awarded on other grounds. 
Beale vs. Hail, . - - - . 


9, When four years have elapsed and no action been 
had upon a motion for a new trial, the jury have aright 
to infer that it has been abandoned, or that it is kept 
pending collusively, where the liability over of the suc- 
cessful party in the suit, is dependent upon the termina- 
tion of the litigation. Keaton vs. Musgrove, adm’r. - 


10. A-new trial granted on the ground that the verdict of 
the jury is contrary to evidence. Jones vs. Keaton, - 


See Criminal Law 9, 17. 
NOTICE. 


1. A notice given at a Sheriff sale, that a mortgage, held 
by a third person who is not present, and when the 
proceedings are without his consent, will be paid from 
the proceeds of sale, or by the persons giving the no- 
tice, will not bind the mortgagee; but the mortgagor 
giving his consent will be bound. Byarsvs. Bancroft, 
Betts and Marshall, - - - - - 


2. Persons holding junior judgments will not be bound 
by such notice. bid. 


See Contracts 2. Criminal Law 27. 
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NOTICE TO SUE. 


1. A notice by an endorser to sue, given to an agent 
who has no authority but to collect, and which is known 
to the endorser, is not such a notice to the “holder,” 
under the statute, as will discharge the endorser. Car- 
hart, Brother & Co. vs. Wynn. - - - 


NUNCUPATIVE WILLS. 


i. No nuncupative will can be good, “unless it be prov- 
ed that the testator at the time of pronouncing the same, 
did bid the persons preseut, or some of them, bear wit- 
ness that such was _ his will, or to that effect”? Samp- 
son, caveator vs. Browning, - - - - 


2. A person, certain of whose words were propounded. 


as his nuncupative will, was, at the time of speaking the 
words, laboring under a wound of which he died in 
twelve hours, and was in a constant state of stupor, 
except when aroused from it by the interference of oth- 
er persons present: Held, That the words were to be 
considered as words spoken, “in the time of his last 
sickness.” Ibid. 


3. A written will that is signed by the maker of it, can- 
not be set up asa nuncupative will. Stumper vs. Hooks, 


ORDINARY—COURT OF 


1. Letters of administration certified thus: “Given un- 
der my hand and seal in office, this August 7th, 1854. 
Josep Gar, Ordinary, D. C.” 


(Decatur County.] 


VOL. XxII. 47. 
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Held, That under the Act of 1852. organizing the Court 
of Ordinary anew, that this was a sufficient certificate, 
Witzel us. Pierce adm’r, - - - * 


2. On an appeal from the Ordinary on a guardian’s re- 
turn, the account offered by the guardian, must be sub- 
mitted to the jury as the matter he proposes to prove, 
but the vouchers do not go asa matter of course, 
Hendry vs. Hurst and wife. - - - - 


3. Vouchers embracing charges for several years board, 
clothing, tuition, &c. specifying tie time and amount 
claimed, are not too general to be admitted in evidence 
to the jury ; but when accounts are thus presented they 
ought to be strictly proved. Ibid. 


4. The Courts of Ordinary of Georgia have no jurisdiction 
to grant letters of administration on the estate of a citi- 
zen of Alabama, who died there, leaving no property 
of any description in Georgia. Putillo vs. Barskdale, 


See.dministrators, §c. 


PAROL CONTRACTS. 


1. When a party contracts, on the purchase of a negro 
taken in payment of a debt, to reconvey on the repay- 
ment of the amount at which the negro was estimated, 
and agrees to reduce the agreement to writing, but af- 
terwards refuses, it is not a parol contract within the 
statute of frauds, nor is it a case in which parol evi- 
dence cannot be admitted under the Act of 1837. 
Cobb 274. Henderson vs. Touchstone, - - 


112 





INDEX. 
See Equity, Pleading and Practice 4. 


PAROL EVIDENCE. 


. It may be shown by parol evidence that the endorse- 
ment of a note was made for a special purpose, for in- 
stance as an authority tocollect. Carhart, Brothers § 
Co. vs. Wynn. : - - - - 


See Parol Contracts. 
PARTIES. 


When the right survives to the wife, the representatives 
of her deceased husband need not be made parties to 
her suit to recover her choses in action, and when all 
the heirs of the estate in which she sues for her inter- 
est, are made known in the proceedings, they need not 
be made parties. @rline ez’orvs. Miller, - - 


PLEADING. 
1. If the cause of action comes under the Short Forms 
Act, it is sufficient to set it out in the language of the 


statute; and all things else necessary to a recovery, may 
be supplied by proof. Strawn vs. Kersey et al. - - 


2. If the cause of action is defectively set out under the 
Act of 1847, the declaration may be amended. Jbid. 


See Contracts 4. 


POSSESSORY WARRANTS, 


t. Under proceedings to obtain a restoration of person- 
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al property to the possession of a party from whom it 
has been taken without his or her consent, neither the 
right to the possession, nor the title to the property can 
be investigated. Mills adm’r vs. Glover, - - 


@. After the expiration of four vears from the taking, a 
possessory warrant will not he, the party having had 
the possession in the mean time without disturbance. 


Ibid. 
PRACTICE (Jn Superior Court.) 


1. To make an objection to evidence available as error, 
it must be made during the trial. It cannot be good 
after verdict, on a motion fora new trial. Carhart, 
Brothers & Co. vs. Wynn, - - - - 


2. When a motion to continue is refused, and witness, 
on account of whose absence the motion was made, is 
brought into Court and testifies, it is no ground for a 
new trial—admitting that the Court erred in refusing 
the motion. Mitchell vs. The State, - - 


$. All grounds of a motion to continue must be urged 
at once: and after a decision upon one or more grounds, 
no other can be afterwards taken or urged. did. 


4. A party may voluntarily release a part of a finding in 
his favor, when it does not prejudice his adversary. 
Hendry vs. Hurst and wife, - : - - 


g. If improper evidence is admitted to the jury without 
objection, it is too late after trial to take advantage of 


it. Arline ex’or vs. Miller, - - - - 330 
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6. Reference to the evidence given in the case made by 
the presiding Judge, in deciding a point raised by coun- 
sel in the progress of a cause, is not error. Reinhart 
vs. Miller. - - - - - : 


7. No error for the Judge of the Superior Court to refuse 
to allow counsel to withdraw their announcement that 
they had closed their case, for the purpose of enabling 
him to examine further a witness, who had been on the 
stand, in relation to a matter not material to the justice 
of the case. Beale vs. Hall, - - - 


8. The Court may direct the correction of the verdict of 
the jury in matters of form. bid. 


9. No error for the Court to refuse to allow the jury to 
be polled. did. 


10. If an answer of a witness to interrogatories, under- 
stood in one way, will make his answer admissible, un- 
derstood in another way, will make them inadmissible ; 
and it is doubtful from the answer in which of the two 
ways it ought to be understood, the question on the 


answer is one of fact, and therefore, the answer and . 


the other answers should be sent to the jury to be re- 
garded, or disregarded by them, according to the one of 
the two ways in which they determine the question. 
Thompson vs. Wright. - - - - 


11. The counsel on the plaintifi’s side opens his case 
to the jury, but does not read any law; the counsel for 
the defendant replies, and during his reply, is handed 
a decision, as law for the plaintiff, by the counsel for 
the plaintiff, and he comments on the decision, 

Held, That the counsel for plaintiff, in the conclusion, 


689 


431 


607 








COP TTTIMD, INDEX. 


A 
biFaao the,right to commenton the decision. Linsey 


vs. Ramsey): - euical nie . - 627 


. PRACTICE SUPREME COURT. 


1. The bill of exceptions must show that the decisions 
complained of, were actually made, and the only proof 
of the fact is the certificate of the presiding Judge. 


Cameron et al. vs. Ward, - - - - 168 


2. The presumption is that the judgments of the Supe- 
perior Courts are right and the onus is upon the plain- 
tiff in error, to make it appear otherwise. bid. 


3. When the fact appears only in the rule nisz, for a new 
trial, that the Court refused to charge as requested, and 
the rule is disallowed by the Court, without stating the 
grounds, it is no evidence of the fact recited in the rule 
nisi, especially when the Judge certifies that he gave 
the charze stated inthe rule, bucis silent as to lis refu- 
sal to charge. Jbid. 


4, When the decision of the Court in refusing a contin- 
uance is excepted to, the grounds of the motion must 
be stated. Reinhart vs. Miller. : : - 


5. This Court will not pass its judgment on an excep- 
tion that the presiding Judge in the Court below does 
not admit to be correctly stated. Thomasson vs. The 


State. - : . . . - . 


6. If an exception be not taken at the trial, it cannot be 
heard in this Court. Brown et al. vs. Burke, - - 


PRESENTMENT BY GRAND JURY. 


¥. The presentment by a grand jury, is an accusation— 
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a prosecution—which arrests the statute of limitations, 
Brock vs. The State. - - - ae 


PUBLIC OFFICER. 


See Damages 4. 
QUI TAM ACTIONS. 


A qui tam aziion dows not lie in this State, to recover 
the penalty un ler 321 Henry 8th for the sale of pretend- 
ed titles to land. Milsaps vs. Johnson, - - 


QUO WARRANTO. 


1. A quo warranto does not afford an adequate remedy 
to cestui que trusts, who charge trustees of an incorpo- 
rated acalemy with breaches of trust; nor is it ade- 
quate for their successors who make the same charg- 
es, thonzh the former claim the office on the ground 
that they have not been legally superseded. Dart et al. 
vs. Houston, et al. - - - - 


RECEIVER. 


If a person has a legal title to a fund, for his indemnity, 
it ought not, whilst that title subsists, to be ordered out 
of his hands i ito the hands of a receiver; especially if 
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the fuud-is in nodanger. Brady vs. Furlow § Co. et al. 618 


RECOGNIZANCE. 


e 
See Criminal Law, 18, 19, 20, 22. 


REGISTRY OF DEEDS, 


See Deeds I. « Marriaze Settlements 1. 
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ROADS—PUBLIC 


1. An order of the Inferior Court to certain persons, as 
commissioners to examine the change of location of a 
public ruad, with instructions, that if they found the 
proposed alteration of public utility, to mark out the 
same and report to the Court; they do mark out and 
report to the Court, and the Court order that the party 
applying, be allowed to open the road at his own ex- 
pense, this is an order to change the road. Nichols vs. 


Sution et al. - - - - - 


2. The Inferior Courts have authority to make or alter or 
establish public roads, and beyond this, their jurisdic- 
tion is to enforce the road laws and to compel officers 
in subordinate authority to discharge their duties, /bid. 


SAVANNAH—CITY COURT OF. 


The Act of 1820, “to regulate the mode of prosecuting 
actions against contractors and copartners, in certain 
cases,” applies to the City Court of Savannah. Bank 


of Savannah vs. The Planters Bank et al. - - 


SECURITY FOR COSTS. 


In an appeal from the Court of Ordinary, the appellant 
deposited with the Ordinary sufficient money to pay any 
future costs that might accrue in the case. 

Held, That if this appeal was not sufficient as it stood, 
it was amendable. Hill vs. Hudspeth, - - 


_SETTLEMENT—BY NOTE. 


1.. Where a note is given by an executor to a legatee ur- 





INDEX. 


on settlement, for his interest in the estate, in the hands 
of the executor, and it turns out that the note was for 
too large an amount, the maker is entitled to have it 
scaled down to the true amount, and this without any 
stipulation to that effect, at the time the note was given. 
Barnes vs. Stephenson, . - - - 


SHERIFF. 


1. If the Sheriff pay over money in his hands, raised 

on a fi. fa. against defendant, upon the order of defend- 

ant, to some debt not entitled to it, he will be protected. 
Fitts et al. vs. The Governor, §c. . - - 307 


2. A Sheriff after having retired from office may be 
ruled. Hund, Williams & Co. vs. Sample, - - 476 


3. But he cannot move to re-instate a case to which he 
is no party, which has been dismissed by the Court. 
bid. 


SURETY—DISCHARGE OF 


1. The dismissal of a levy on real estate belonging to 
principal, by the plaintiff in f. fu., does not discharge 
the surety. Wyley vs. Stanford, - - - 


TENANTS IN COMMON. 


1. If one tenant in common, receive more than his just 
share, he is liable to account to his co-tenant for such 
surplus, and for all the profits which he makes out of 
such surplus; and if there is proof that he used such 
surplus, and no proof as to whether he made any pro- 
fits out of it or not, the presumption is, that he made 
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profits out of it, and profits at least equal to the interest 
on the value of such surplus calculated at the legal 
rate. Huff and Chambers vs. McDonald, - - 


2. If one tenant in common, receive more than his just 
share, the statute of limitations does not commence 
running in his favor, so as to bar an acticn of account 
by the co-tenant, until the tenant begins to hold such 
surplus adversely to the co-tenant, and knowledge of 
that fact comes to the co-tenant. Jbid. 


TIME.—ESSENCE OF CONTRACT. 


1, When C. & J. advance money to C. to pay for Jand 
bonght of him by W. and take the title to themselves, 
to secure the re-payment of the sum thus advanced, 
and a time is stipulated for the re-payment, with the 
stipulation that, on default of W., the land may be sold 
to reimburse the lenders, it is sufficient if W. tender 
the money at any time before the land is sold and paid 
for, especially if the purchaser know of the pre-existing 
equities between the parties. Cumeron et al. vs. Ward, 


TROVER. 


1. In trover for negroes, the verdict was for the plaintiff 
for $2,700, “which,” could “be satisfied by delivering 
to the plaintiff, the said slaves, within ten days.’ Wi-.h- 
in the ten days, one of the slaves died and another was 
attacked with a disease of which it shortly afterwards 
died. 


Held, that the defendant was, nevertheless, bound to pay 
the $2,700. Willis vs. Willis adm’r. ~— - 
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2. Disposition of trust property by will, by a testator 
who was trustee, is a conversion of the property, but it 
may be followed by cestui gue trust into the hands of 
theexecutor. Arline exo’r vs. Miller, - - - 


USURY. 


1. If a note, charged with being usurious, have its ori- 
gin or grow out of a transaction with a partnership 
which was dissolved before the note was given, it is le- 
gal and competent to inquire into that transaction, so 
far as it may be necessary to elucidate the matter in is- 
sue to the jury. Holland vs. Chaméers, ei al. 


2. If an usurious debt due by a firm, be divided on its 
dissolution, and each partner assume a part, the Givis- 
ion of the debt does not purge it of the usury, and the 
original contract between the firm and the plaintiff may 


be inquired into by one of the partners to sustain a plea 
of usury. did. 


3. If the entire consideration of the note was the usury 
agreed to be paid, no part of it is recoverable. bid. 


4. The principal of a joint and severa) promissory note, 
against wiom a process was sued ont, but no service 
made, and who was no party to the issue, is a compe- 
tent witness for his sureties, to sustain a plea of usury, 
if he be released by them from the costs. bid. 


§. Defendants must sustain their plea of usnry by proof 
of such facts as will enable the jury to come to a decis- 
ion as to the usury paid. bid. 
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VERDICT. 


See, Practice Superior Court, 4, 8. 
VIOLATION OF ORDINANCE. 


1. The breach of a pound and liberating a cow confined 
therein, is no violation of an ordinance against opposing 
and interrupting the Marshal in executing an ordinance 
which required him to take up and impound cattle stroll- 
ing at large in the city. The Mayor and Council of 
Rome vs. Omsburg. - - - : 67 


WARRANTY, 


1. In ejectment, if the lessor of the plaintiff has madea 
warranty of the land to the tenant, or to those under 
whom the tenant claims, the tenant may use the war- 
ranty, not to estop such lessor, but, to “rebut and barre _ 


him” of the action. Linsey vs. Ramsey. - 
WIFE’S EQUITY. 
See, Husband and W7fe, 2. 
WILLS. 
See, Deeds, 6,7,8. Legacy. Manumission of Slaves. 
WITNESSES. 


1. The Court may order to be entered on the minutes of 
the Court the consent of a party to the suit, that the 
opposite party and his security on the appeal, be exam- 
ined fully as witnesses, and such consent not only 
makes them competent, but precludes objection to their 
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credit on account of their relation to the case as par- 
ties, Varner vs. Goldsby. - . e 


2. Although a witness may be impeached, and may not 
afterwards be corroborated, yet, it must be a question 
for the jury, whether he is not still to be believed, not- 
withstanding the impeachment. McPherson vs. The 
State. - - . - - 


See, Evidence, 2.11,13. Usury 4. 





